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ſtlence 70 hide his folly , that 
ſtrangers to his Manners cannot 
diſcern him from a Sophiſter ; 
Yet, doubtleſs ; Silence is the 

eateſt Enemy to Learning, the 
rave wherein oblivion buries | 
the Parts and Khowledg of the 
bravelt fpirits, | 

Wherefore Learned Saluſt, 
from this _ his Exotdium; 
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F The Preface. 


Omnes -hommes qui ſeſe findent 
præſtare cæteris anima libuu, ſum- 
ara emi decet, ne vitam filex- 
tia trayfeant, veluti pecora, 
Thoſe men who would excel 
Bcaſts, thoald labour that their 
lives might not paſſe in ſuch ſi- 
lence, as Beaſts do. It ſeems he 
deemed, that man little inferior 
to a Beaſt, who acted nothing 
to prolong his Memory ; For 
this he held to be the duty of 
every man „ 1 aying, Quo mths 
rem. eſe videtur, ingenii quan 
Virium optbus | gloriam querere 7 
quoniam vita pſa, qua frumury 
brevis eſt, memoriam noſtri quam 
maxi me longam eſſiere. In my 
opinion, tis far better; to ac- 
quire Glory by the Riches of 
Wit, then ſtrength; and be- 
cauſe our lives are ſhore of 
themſelves, we ſhould indea- 
vour by Ingenuity, to cteraize 
their memo. | 
1 And 
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heads; LIE we Died not 
de memorable exploit : 
Men ſhould not live like S Hils, 
never ſtirring out of cheir Hou⸗ 
ſes 3 'buit be active (I mean nor 
buſic-bodics in other mens mat+ 
tets, but) in cheit own Call- 
ings, of which the wife Cats 
tells us, Every mat ould givs 
a reaſonable acccunt; And if we 
believe the famotts Ss 1 
eff tur bins quam gragdn with [os 
Jer ned Wis wg Te 
porta, qu f CE 
#icat, preter A,. Nothing 
is mpre e King old 
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| man,who hath nothing to ſhew- 
por his Antiquity, but a Gray- 
it Heard; who is no fooner dead, 
2 than forgotten, long before 


he is half rotten; yet who is 
ſo apt to deride the Endeavots 
| A 3 of 
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T he Preface. 

of other men, as this antient 
Ignoramus, whoſe wrinckles in 
his face, worn-out looks, and 
many years ſway more with the 
vulgar people, than all the Ar- 

uments of Law or Reaſon: 
lad Seneca been ſuch a ſilent 
Mom, the World would ne- 
ver have been bleſt, with his ſo 
learned Works. And doubt- 
leſs, writing Books is ncedfull 
in no Science more, than in the 
Law; For without Books, 
how would the Lawyers do 
for Arguments at the Birr, or 


* 


Reſolutions at their Chambers : 
Whence the Oracle Sir Edward 
Coke pronounces this, Omnes 
gelere Furts-prudentie libris cm- 
ponendrs animum adjicere; That 
all men ought to addict them- 
ſelves to the Compoſing Books 
of Law; ſome to he Wo 
of the Judgments and Reſolu- 
tions of the Judges,. who are 
ff 
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Lex lequens;and ſome to the col- 
lecting of theſe Caſes and Reſo- 
lutions,merhodizing,and fitting 


them for ſome particular pur- 


poſe, as Littleton, Staudfard, Fitæ- 
herbert, Crumpton, Pertius, Finch, 
&c. and indeed, moſt of the 
Law-Books extant, if not all , 
(ſetting aſide the Reports) are 
nothing elſe, but Collections 
out of others. This I ſpeak, 
not in derogation of them, in 
the leaſt ; for as tis equally, if 
not more laborious ; ſo tis full 
as glotious,  Judiciouſly to cull 
our authentick Caſes, out of the 
Volumes of the Law (where 
ſo many are no Law), and right- 
fully place them in a particular 
Treatiſe, as tis to report the 
Judgements and Reſolutions 
t:om the mouth of the Court; 
tor the Reporter is but the 
Courts Secretary, and Ceotls 
Inſtitutes merit as much as his 
A 4 Reports; 


T he Preface. 
Reports; And Ajb's Tables; 
Titæher be r, and Brooks's Abridg- 

ment, are as uſeful as the Yeat-! 
Books: rhemfelves , of which 
kind of Collections, one Ele- 
gamly thus breaks out, Quo qut- 
Aem beneficio, haud ſcio, aut alind 
aut  legum Candidatis magis gra- 
tum, apt Rei publicæ magis commo- 
dum, aut digi ni honoris illuſtra- 
anit a 1 ae 7 
raem confequi, quiſquam poterit. 
Ther uch belefef n woe. 
ether any man can even ima- 
gine apother, either to Law- 
yers te grateful, or to the 
Commonwealth more profita- 
ble, or for the illuſtration of di⸗ 
vine honour more fit. For with 
the leaft labour, a ſmall price, 
and little time, they preſent you 
with thoſe Reſolutions, and 
Judgments which lye ſcartcred 
in the voluminous Books of the 
Law ; which would otherwiſe 


, , colt 


The Preface. 

coſt much time, pains and char- 
ges, to Ea our: The thoughts 
of W ich public k good, tirſt 
gave. life to theſe Endeavors of 
mine: Not that any one ſhould 
in the leaſt imagine, that I am 
ſo guilty of vain oſtentarion., as 
to believe, that my Parts or 
Abilities can perform any 
thing in this kind, like othei 
men: No, Inſe mihi vanquam 
Tudice me placui. Goh 

I, cauld never yer pleaſe mz 
ſelt with my own labours, mu 
leſſe are they worthy to pleaſc 
others, haud equi dem tali me dig- 
nor hanore, However, when J 
conſider, that no man hath yet 
written particularly concerning 
this Subject, and of what gener 
rall uſe it is, I doubt not, but 
that this Treatiſe will receive 
a favourable couſtruction from 
moſt men, and a plauſible ac- 
ceptation from others. 
: The 
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The uſe of it, is, in a manner, 
Epidemicall ; fince mens Lives 
and Eſtates are ſubject to that 
bi! pr per Pars, here demonſtra- 
ted; but in particular, the Pra- 
ctiſers at Law, (eſpecially & 
turneys, Solicitors, Clerks, &c.) 
and all Jurers, (for whoſe di- 
rections it is of ſingular uſe) are 
chiefly concerned herein. But 
I will not hang a Buſh out, to 
invite,and prepoſſeſs your Judg- 
ments, Vincat utilitas. The pro- 
fir which every ingenious Rea- 
der ſhall gather out of it, will 
ſpeak more for it, than the beſt 
Eulogical Preface. 

And for my own part, I pro- 
feſs my ſelf to be Philomarkes ; 
but can plead no other Plea, 
than Not guilty,to Polymathes, I 
muſt md 8 „ never any man 
took a Law - Book in hand, with 
greater aftiCtion to it, than I; 
and notwithſtanding, the hard- 

| favourcd 
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favoured objections, which 
ſome men caſt upon it, I really 
think the ſtudy of the Law, to 
be, the moſt pleaſant Study in 
the World, And he which de- 
lightcth in the ſtudy of any 
other Art or Science, muſt con- 
ſequently be delighted with 
this. For, the knowledg of the 
Law, as Doderidee ſaith, is moſt 
truly ſtiled Rerum Divicarum 
bumanarumque ſcientia, and wor- 
thily. imputed to be the Science 
of Sciences; for therein lies hid, 
the knqyvledg of cyery other 
Learned Science. | 
So that he which gives him- 
ſelf to the ſtudy of Divinity, 
may here fill himſelf with holy 
and pious Principles of Divine 
Laws: For, Lex eſt ſaudtio ſan- 
da, jubens. houeſta, & probibens 
contraria; ſanctum eter oportet, 
uod e fre ſanFum definitum. The 
pus is a holy Sanction, or Dc- 
| cree, 
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tributed to the Moſt High. 


The Preface. 


cree, commanding things that 


be honeſt, and forbidding the 
contraries: Now the thing muſt 
needs be holy, which by defints 
tion, is determined to be holy. 
So that in this reſpe&; ſaith 
Forteſcue , men may well call 
Lawyers, Sacerdotes,'thatis, gi- 
vers, or teachers of holy things, 
For the Lawes being Holy, it 
followeth, that the Miniſters, 
and ſetters forth of them, muſt 
be givers of holy things; and 
ſo by interpretation; doth Sa- 
cerdos fignifiez and dqubtleſs 

he which duly conſiders thoſe 
Rules of Theology icht lie ſcat- 
tered throughout the whole 
body of the Law, muſt needs 
conclude our Lawes to be 
Commentaries upon the Old 
and New Teſtament; and do ſo 
much bear the Image Legn Di- 
wine, that they may well be at- 


The 


The Preface. 
The Rules of Grammar, Philo- 
ſophy natural, Political, Oecono- 
mick, and Moral; as allo the 
Grounds of Logick, both from 
che Predicables and Predicament, 
c. and of other Arts, and Sci- 
ences, ſo much abound in our 
Books, that the very reading of 
the Law, will make a man Ma- 
ſter of any of thoſe Sciences. 

And ſince Rbetorich is Ars or- 
nate dicendi, and conſiſteth of 
thoſe two parts, Klocution, and 
Pronunciation. 1 

How. can we-rcad in our 
Law-Books, thoſe Learned Ar- 
guments , Elegant Speeches, 
and Judgments prongunced with 
ſuch Eloquence -of words and 
matter, and not conclude, that 
Rhetorick is the Glory and 

Grace of a Lawyer. Though 

ſame (not gifted that way) 

would perſwade us, that the 
Law hath ligle relation to it. 1 


The. Preface. 

If any man be delighted in 
Hiſtory, let him read the Books 
of Law, which are nothing elſe 
but Annalls and Chronicles of 
things done and acted from year 
to year 3 in which every Caſe, 
preſents you with a petite Hi- 
ſtory ; and if variety of matter 
doth moſt delight the Reader, 
doubtleſs, the reading of thoſe 
Caſes, (which differ like mens 
faces) though like the Stars in 
number , is the moſt pleaſant 
reading in the World. 

I chought to have expatiated 
my ſelf in this Eulogicall Com- 
mendation of the Study of the 
Law; But-when I conlider the 
Glory of the thing it ſelf, I 
think it but in vain to light the 
Sun with Candles; and as no 
Arguments will perſwade one 
to love againft Nature, ſo he 
whom the ratity of the Law it 
ſelf cannot invite to ſtudy it, 
will 


he "Freſace. 
will never be forced to it with 
the fiſt of Logick, or other per- 
{waſien : VV hercfore *tis now 
time to expoſe my ſelf to the 
Cenſure of the Reader , who 
alwayes judges according to his 
capacity, or affection; for which 
cauſe, if I was to chuſe my 
Reader, I could wiſh with 
Cain Lucilius, Quod ea que 
ſcrilo, neque ab indo#1 ſlimis, neg; 
a docti firms legi, quod alters ni- 
bil intelligerent, alter: plus for- 
tafſe, quam ipſe de ſe, That this 
Treatiſe might not be read, of 
the moſt Learned, nor of thofe 
who are not learned at all, be- 
cauſe theſe underſtand nothing, 
and the others more perhaps 
than my ſelf. 

However, I put this Requeſt 


to all, ut ſi — ſuperfluum, del Bradl on. 
; 


perperam poſitum, in hoc opere 
interwenerit, illud corrigant, & 
emendent, 


Ii. 1. fo. 1. 


emendent, del Conmmentibus ocu- 
lis pertranſeant; cam omnia ha- 
bere in memoria; & in nullo pec- 
care, divinum ſit potius quant 
humanum: That if any thin 

be ſuper fluous, and placed amis 
in this Work, That they will 
either correct and amend it, or 
without carping connive at it; 
ſince to remember to do all 
things right, and nothing amiſs, 
is rather the part of a God, than 
Man: wherefore let him which 
never offchded , caſt the firſt 
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is 1) To the Reader. 


T5 | Thought to have made 4 

all Table to this *r. ; but when 

155 I conftdered the particulars 

an Ireof were collefed under general 

ch Ieads, and Titles; and the mat- 

it Irs theres pointed to, with Mar- 

nall Notes; I concluded to preſent 

w onely with the Contents of the 

Papters ; but would adviſe you, 

to rely altogether,upon the View 

the Contents: For what you 

or finde there, you may perhaps 
C9 | ale in the Chapters at large. 


Is 
(a) ERRATA., 


ERRATA, © © 
©? Ome Errors have riſen from 
I chePreſs;for inſtanceyfo. 133, 
where D. is the laſt letter of the 
line in the Margent, add where 
the Treſpaſs was committed in the 
Couaty of S. Likewiſe the falſe 

pointing in ſome places, may 
ſcem to alter the ſence: as 4 
comma being put for a Period, 
Cc. But the Reader having long 
ſince eſpouſed Juriſprudence 
and thercof got Iſſue a g 

Judgment, is bound per la Cour- 
teſie dergleterre, to amend , ot 
wink at ſuch miſpriſions. pa. 17, 
line 19. for Cro. 2. read Cro, 1. 
p. 76. JI. 3. add in ciditate Weſtin, 
next to Mar garetæ. p. 163. I. 11. 
for Aliens, r. Engliſb. p. 142. J. i. 
add in next be. fo. 2 lo. at the end 
of the Title of the 14:hChapter 
it ſhould be, An Amercement 47 
Fered by the Jury, fo. 2 23. li. laſt, 
for offe ered, — efferred, A 
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bay Contents of each 
ih Chapter in this 
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He Deri dation of the word 
(Jury). The Definition, An- 
I. NIiguit), aud Excellency of juries, 
I. by way of Preface. 


er Cap. 2. fo. 5. 


ſt, Of an ll ue; and the divers ſe orts 
of Tryalls thereof; and when 4 
A.  (a)z Thrall 


The Contents; 
Tryall ſball be by a Jury and when 
xot : when by Certificate, when 
ty Battail, and when by an Alma- 
nack, &c, What Iſſue Jhall te 
firſt tryed per Pats : That ſball 
te tryed by the court; and what 4 
examination of the Attorney; 
Sheriff, Cc. 


Cap. 3. ſo. 24. 


Of a Venire facias ; To whom 
zt ſball be direfled , when to the 
Steriff , when ro the Coroners, 
when to Eſliors, and when to 


1 | Bayliffs. 
Cap. 4. fo. 38. 


What faults in the Venire facias 
ſhall viti ate the Tryall, what not; 
when a Venire facias de novo, 
ſhall te awarded ; when ſeverall 
Ven. fac. When the Ven. fac. ſball 
bt betwixt the party, and a franger 

- 8 
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| The Contents. 


r the Iſſue, ho may have # 
Ven. fac. 4 Proviſo, and when. 
ke Cap. 5. fo, 50. 

I 

J why the Ven, fac. runs to have 
„be Jury ear at Weſtm. though 


the Tryall be in the Coung* Of 
the Writ of Nili Prius, whe, fiat 
gruet, when grautalle, when not, 
and in what Writs of the Tales, at 
con mon Law, and ty Stat. A here, 
when the Tra; ſcript of the Record 
of the Niſi pris, aiſſers from the 
Roll, whereby the Piaintiff is non- 
ſuited, he may bade a Diſtringas 
de novo. 


Cap. 6. fo. 64. 


z Of the number of the Jurors, 
» i ny the Sheriff returns 24. 
1 Nl theugh the Venire facias mentions 
ut 12. F heretarns more or leſs; 
% Error ʒand of the number 12. 


; (a) 3 Caps 


— 


Cap. 7. fo. 68. 


who may be Jurors, who not; 
bo exempted, and of their Quality 
and 5 uffic 1 end). 


Tap. 8. fo. 75. 


Concerning the Viſne, from what 
place the Fur) ſhall come, &c, 


Cap: 9. fo. 99. 


The Law concerning Challen+ 
ges, very neceſſary tobe known of 
all men. 


Cap. to. fo. 13 1. 


Of what things a Jury may iu- 
quire, when of eſpirituall, when of 
things done in another County, or in 
another Kingdom; when of Eſtop- 
pell, and where not; when of a mans 
intent, &c. Cap. 


Ez 


ty 


at 


The Contents, 
Cap. 11. fo, 137. 


concerning Evidence to be given 
to a Jury. hat Evidence will 
maintain the Iſſue, and what not. 
Of witneſſes, &c. 


Cap. 12. fo. 154. 


The juries Oath; Why called 
Kecopnitors in am Aſſiſe, and Jurors 
in 4 1 Of the Tryall per me- 
dietatem linguz 3 when to be 
prayed, and when grant able. Of 4 
Tryall betwixt two Aliens, by all 
— — Of the Ven. fac. per 
medietatem linguæ, and of Chal- 
lenges to ſuch jurics. 


Cap. 13. fo. 164. 

The Learning of general Ver- 
dicts, ſpecial Verdict, aud Verdiꝭis 
in open court; and where the In- 
queſt ſhall be taken by default, & c. 
Cap, 


The Contents. * 


Cap. 14. fo. 210. 

How the Jury ought to demean 
themſelves, wileſt they conſider 
of their Verdict; when they may cat 
and drink, when not; What miſ- 
demeanor of theirs will male the 
Verdict vod; Evidence gi den 
them, when they are gone from the 
Barr, ſpoyls their Verilict: For what 
the Court may fine them, and where 
the juſtice may carry them in 
Carts, till they agree of their Ver- 
dict. An amendment affefed by the 


Jury. \ 
Cap. 15. fo.224. 


what puniſhment the Law hath 
provided for Jurors offending ; 4s 
taking reward to groe their Ver- 
dig. Of Embraceors. Decies 
tantum. Attaint: Several fines 
ox Jurors. hat Iſſues they forfeit, 
and of Judgment for ſtribing a Ju- 
ror in Weſtminſter, by 


ie. 


Tryalls per pa 


The Derivation of the Word 
(Fury.) The Definition, Anti- 
quity and Excellency of juries, 
by way of Preface. 


Ucie (Jurara) cometh of the French 
wozd(Jurer, i;e. Jucare.) And meto⸗ 
nymically lignitieth in Law, thofe 
I2 men who are [worm Judge: in 
matters of fact, evidenced and ted, 
Pp Witneſſes, befoze them: J call 
hem Judges, becauſe, as the Pleadings, 
f Setjeants and Counſellors at Law, do 
erve only Ad illuſtrandum; ('*ts the 
2operty of the Court. Jus 'dicere,) So 
he teſtimony of Witneſſes, only illu⸗ 
nitiateth the Queſtion, Tis in the 
2 power 
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70 * 8 


Vid. Cay is 


Jurie. 


Tryalls-per pais: 
power of the Jury to determine the 
fact, upon an Evidence Pro, and Con 
According to thoſe common Adages 
Ad queſtionem Juris reſpondent Judices; 
Ad queſtionem facti reſpondent Jura- 
totes: Theuxh, as the judgment of 
the Court or ght to be guided by the 
Law; Os, is the Verdict of the Jury, 
by the . 


The Antiquity J will but only dip my pen into 
ms that fathoml (s depth of p2ayſes, 
which belong to t!£ right aſe of Juries 

Thoſe ſilver dzops which flow from 

their Eulogies, would fon dzown, 

(and ſo make barren) the moſt fruitful 

Author, even with redundancy of mat- 

ter: Such Howres muftfoll into the 

Ocemn; thep cannot de received, in 

ſuch mall rivulets, as J have rim- 

| tracfed my ſelf to. Their AntiquiryP20- 
(1) Com. upon claims them venreable-, Fon (as (i.) 
. — Cook deſires you ) hear what the Law 
= — was brfoze the Conqueſt, In fir- 
ET guli · Cantu : ĩis Comiria ſunto, atque li 


be: æ conditionis viri cuodeni tate ſupe- 


riores, una cum præroß o ſacra tb 

Laub. verb. pentes juranto. &c. And Cambden (in 
Centuria. WBaitannia- page 1 5 3. 'Coprecet 
| Polide 
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del Law knowes beſt how to expzeſs her 
32 ſelk, 


Tryalls per pais. 


Polider Virgil, laping, Whereas Poli do 
Air gil riteth, that {Chilliam che Gon» 
aueroz)fitſt brought in che Tryall by 18. 


men, there is nothing more untrue; For 
it is moſt certain and apparant, by the 
Lawes of Etheldzed, that it was in uſe 
Their generall ut (being the ouly 
2 — 50 in all 

aurts to ut England) fpeak 
them a publique goed ; And what an; 
ſwer ſhall J make to the Princes, 
vehementer Admiror. (3.) Uidelicet, 
Wherefoze are not Jucies uſed in other 
Countries, if they are ſo god e But 
that of Forteſcue, the Learned , who 
beft could tell, Scil. That other Coun- 
tries Cart Tearce p2odiice one Jury, To 
well accompliſhed with Wealch and 
Ingeny , as one County, nay one Hun- 
dred, can in England, 


But not to dwell in the Porch of 
Floriſhes, J will addreſs my ſelf to 


| Ae of the Law, where you mult 


uch expec the flaſh of Rheco- 
rick, as the light of Reaſon; No, the 


- 


The uſe of 


Juries. 


(3) Forteſcue, 


cap. 28. 


Live pou the deſcription thereof , and 


Tryalls per Pais. 
ſelf, in her own termes, wherefoze all 
other Sciences mult learn, with reve- 
rence, to keep their diſtance, And (as 
the Golden Finch (4) ſings) be glad ts 
_ their ſparks, raked up in her 
Athes. 


And ſince an Iſſue is previous, and 
the matter of a trpall, J ſhall firff 


then touch upon the ſeveral Tryalls 
allow?d by the Law, fox viſcuſſion of 
the truth, 6 Ws 


f 


N Tryalls per Pais. 


— 


— *” — 


CAP. II. 


Of an Iſſue, and the divers forts 


of Tryals thereof : and when a 
Tryal ſhall be by a Jury „ and 
when not; when by Certificate, 
when by Battail, and when by 
an Almanack; what Iſſue fhall 
be firſt tryed, Per Pais; what 
ſhall be trycd by the Court; and 
what by Examination of the 
Artoiney, Sheriff, &c. 


ſing le certain and ma{grtall point, 


rug exitus, ſaith Cook (5) is a 


iſſuing out of the Allegations, and Omnia unum 
Pleas, of the Plaintiff and Defendant, aliquem ſorti- 
conſifting regularly upon au Aﬀirma: 
tive, and Negative, to be tryed by 12 !* 
men; and it is twofold , Seil. either 

' fpeciall, ag where the ſpecial matter is | 

Meaded, oz genecall; as in Treſpaſs, Fah. Epiſtle. 


B 3 * Not 


untur exitum, 
| Per patri- 


Judices termi» 


not guilty :: in Afſiſe, nul corr, nul diſ- 
ſeifin, r. And as an Iſſue naturall 
cometh of two ſeveral perſons, ſo an 
Tſſue legall, iNueth out of two ſeveral 
Allegationg of adverſe parties. 


arne 


And to give pou likewiſe his De: | 
finition of Tryall, It is to finde out, 
by due examination, the truth ok the 
point in Iſlue oꝛ queſtion between the 
parties, whereupon Judgment map 
be given; And as the queſtion between 
the parties is twofold, ſo is the Tryall 
thereof; Fox either it is queſtio Juris, 
(and that ſhall be tryed by the Judges, 

Note, that up- either upon-a demunrer,ſpecial Verdict 
on a demutrer 1 Exception, Foz Cuiliber in ſua 
; "ro part, and afte perico eff, Credendum, et quod 
Cm © party quiſque noverit in hoc ſe exercear. 
| bet way _ it is quæſtio facti, And the 
give Judgment tr pall of the fad is in divers ſorts; 
vpen che gu- Firſt, chiefly, and moſt commonly, by 
Fio juris fift, a Jury of 12 men, (of which kind k 
yer the Court Expäll, my intention is p2inripally td | | 
ets fat treat in this pk.) But becauld it is | | 
Art, ar cheis Neceſlary to be known, that there are | 
| diſcretion, © many wapes, allowed by the common 


1 f. 72 125, Lam, to try matters of favt, 
Lach, 4. | this 


Tryall. 


E _ ® IS 


ms wa + wa = 


ow — © 


e 


reer 


re 


Tryalls per Pais. 
this by Juties: I will here repeat ſame 
of them; And koz this, firſt, hear the 


Oracle, who tells you, (7) that he (6) 1 Com. 
read of ſix kindes of Certificates, al: tol. 74. 


lowed fo2 Tryalls, by the Common- 
Law | ; 


. 


1, The doing of ſervice by him Tryalls by 
that holdeth by Eſcuage in Scotland, Certificate. 


was to be tryed by the Kings Marſhall 
of his Army, Per ſon Certificat en eſ- 
cript ſouth ſon | ſeal 4 ſerra mis a les 


Juſtices, ſaith Litt leton. 


2. Ik it be alleadged in avoydance 
of an Dutlaw2y. that the Defendant 
was in pꝛiſon, at Burdeaux, in the Ser⸗ 
vice of the Maior of Burd-aux, It 
ſhall be tried hy the Cert.ficate of the 
Maier of Burdeaux. 


3. F02 matters within the Realm, 
The Cuſtome of London ſhill be Cer- 
tified, by the Maioc, and Aldermen, by 
the mouthof the Recorder, vide ap2es 
17. 


4. By the Certificate of the Sheriff, 
upon a zit to him direced, in * 
| D 4 0 


Tryatls per Pais. 
of Pꝛiviledge, if one be a Citizen 92 
fozreiner. 


5+ Trpall of Retozds, by Certifi, 
care of the Judges, in whoſe Cuſtody 
they are by Law, All theſe be in tems 
pozall Cauſes. 


6, In Cauſes Ecoleſiaffical ,' as 
loyalty of Marriage, general Baſtar 
dy, Excommengement, P2ofeſſion; 

_ "IF Theſe and the like are regularly to be 
f tryed by the Certificate of the Ordina- 
ry. ap2es vide 16, 


7+ Matters of Record ſhall be tryed 
by the Record it ſelf, and not per Pais, 
' Why chere And fo? this Reaſon, in pleading of 
Tos no viſne, Letters Parents, the place need not be 
| Lerters zlleadged, where the Letten Patencs 
were made, becauſe the Defendant 
cannot plead nul tiel Record, but muſt 
plead, non conceſſit, and then the Jury 
{hall come from the place where the 
Lands lie. Vide, li, 6. fo, 15. 1 Com. 
117.260. Plo. Com. 231. But upon 
a Non eſt factum pleaded to a Deed, 
there muſt be a place alleadged where 
ö the Deed was made, becauſe ( 


Fecords- 


as 2A cit. ee oa 


4+ To we # MR 
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Tryalls per Pais, 
the Deed, as to the ntatter of Law, be 
tryable by the Court, pet) the ſealing 
and deliverp thereof, and other matter 
of fact, mult be tryed by the Jury; ſo 
that in this caſe of a Deed, there is a 
Tryall per Pais, and by the Court, 
x Com, f0.35, vide apres.18, 


3, A Peer of the Realm. i.e, a Lord 
of the Parliament, ſhall upon an In- 
dictment of Treaſon, oz Felony. mil⸗ 
p2iſion of Treaſon, gn miſpꝛiſion of 
Felony, be tryed by his Peers without 
Dath, 1 H. 4.2, But in an Appeal at 
the Quit of the party, he ſhall be tryed 
per probos & legales homines Juratores, 
10E.4.6, &c, becauſe that is not 
the Kings Suit, but the parties. Uide, 
Ii. 9,31, Le caſe del abbot de Strata 
Mercella, And in a Premunire, his 
Tryall ſhall be per Pais, Bolftr, 1. 
part 198, Dutcheſſes, Counteſ⸗ 
ſes, o: Barroneſſes, although married, 
ſhall be tryed, as Peers of the Realm 
are, but ſo ſhall not Biſhops and Ab⸗ 
bots, Stam. 1 53. 20 H. 6. 9. 


9+ The Cuſtoms and uſages of e- 


Peers. 


Cuſtoms of | 


very Court - ſhall be tryed by the — 


Judges Judges, 


Bulſtr. 1 part 
131. 


Tryalls per Pais. 
Judges of the lame Cout, if they are 
pleaded in the lame Court, ib. and 


many other things are tryed by the 


Judges, as the reaſonableneſs of a/ ſtne 
of an offender. oz upon ſurrender of a 
Copy- hold Eſtate; and ſo it is ol Cu- 
ſtomes, Services, and alſo. of the 
time that a Tenant at will ſh all have 
to carry away his Gwds : And theſe 
Caſes come under the Rule , which 
makes matter of Law to be tryed by the 
Judges; Uide 1 Com, fo. 56. And in 
{ome Caſes matter of kad ſhall. be 


tryed by the Judges, as if the Plains | , 
tiff appear by Attozney in Court, and 


then the Defendant pleads that the 
Plaintiff is dead; If one appeares, 
and ſaith, that he is the Plaintiff, whe- 
ther he is, 92 not, ſhall be tryed by the 
Iudces,11.9.30. So the non-age of an 
Infant, generally, and Maihme, by 
inſpection of the Court. But in 
many Caſes , Jnfancy ſhall be tryed 
per Pais, as if an Jnfant appear by 
Attozney, in Error, t is ſhall be tryed 
per Pais, It. 9.31, and ſo it is in an X- 
tate probanda, 


10. There 


nw  w oo ,uGCGg G=oarcag © 


2, > , > hw 


. 
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z There are many Trpalls al- 


Tryals by 
men by the Common Law, by Wit Wings 


neſſes onely, without a Jury, as of the 


like and death of the Pusband in 


Dower, fo the pref of a Summons, oz a 
the — ot a Juror, muſt be tryed 

by Witneſles; and regularly, the pzof 

nught to be by two o2 thzxe Witneſ- 
ſes; r Inft, 6, and divers other things 
mult be tryev by examination of the 
parties and Titneſſes, as the Tryall 
by Wager of Law, c. Finch 423. 


| 11. Duke oz no Duke, Earl 02 no Dukes, &c. 
' Earl, Baron 02 no Baron, ſhall be tryed 


by the Kings Wit. lib. 5.35- lib. 6.53. 
But. Dutcheſs 92 no Dutcheſs, xc, by 
marriage, ſhall be tryed per Pais, be- 


cauſe the marriage is matter of fact, 


T2, Ji a Plea del alien nee, the 
League bet wern the King, and the So- League. 
veraign of the Alien, ſhall be tryed by 
the Recopy of the Chancery, foꝛ every 
League is ot Recoꝛzd. lib. 9.32. 


13. Ik a Mannor be ancient demene, 
or not It ſhall be tryed by the Bak Mannour, 
ob Doomeſd ay, which is in the Exche- 

| | quer. 


| Tryalls per Pais. 1 


+ 


£ T> Tryalls per Pais. 

1 auer. But whether certain Acres be 
parcel of ſuch a Manno, oz no, it ſhall 
be tryed by the Country, ib. | 


Courts not of 14⸗ The pꝛoc dings of a Court, 

1 which is not ol Record (as the County 

If Court, the Þnnd:ed Court, the Court 
Baron, &c. ſhall be tryed by the 
Country, and not by the Roll: of the 
Court, becauſe they are no Reco2d, 
ib. Co, Lit. 1 17. b. / 


15. Cahether the Ordinary com- 
Wille cad A mitted Adminiſtration to the Plaintiff, 
o2 whether the Teſtament was pꝛoved 
bekoze the Ocdinary, oꝛ whether ſuch a 
Will, be the Gill cf the party, oz 
whether he dyed inteſtate, oꝛ not ⸗ Jn 
all theſe Caſes, the tryall ſhill be per 
Pais. bet ĩuſe probate of Milla, and 
Conſtituting Adminiſtratozs, did not 
belong to Eccleſiaſtical Judges original - 
ly, but were given to them of late. 
But the tryall thereof is left to the 
Common Law, and was not given to 
them. lib. 9. 3 2.40. 


Plo. Com. 267. 16. In an Aion upon the Caſe fox 
Special Ba- Calling one Baſtard, the Defendant ju⸗ 
Kara. ified 


a a ai ax... oi an... nach i ck 


Tryalls per Pas. 
l fified that the Plaintiff v ae a Bz(tard,; 
And it was ar arded bet this ſheuld 
be tryed per Pais, and not by tile Or- 
dinary, Hob. 179. Devart. 6, And ſo a 
Plea that the Plaintiff was bon at 
ſuch a place befoze morriage , this is 
ſpecial Boftardy, and ſhall be tryed per 
Pais, Plo.14, Dyer 89. 


17. When an Fſſne is taken, whe- 
ther a Cu'-ore oz ns Cuſſome in Lon- — of 
don, Tf the Maio! Cemmonalty and 4 
Citizens be parties 02 int: reſſed in the 
Aaion, This Cuffewe Goll be t yed 
Wa Jury, and not by the Certificate 
bt the Maiorand Aldermen, by the Pe- 
| 


AR. 2. i aS_4, Þ 


coder, Hob. 85 Day and Savadges C aſe, 
Devant. 3. Stiles 137. Moor $71, vide 
aptez tit. Viine, 


18, A matter of Record being wirt e 
with a matter of fact, ſhall be t. ed er n 
pet Pas. and not Þp the Pero d. Hoh, vel Hattet 
244. Peter and Staffo ds Caſe, De- ot Fac. 


Vant. 7. 


19. Jn Tits of Pight. end Ap- Try, by : 

als that touct life. Tryell! r ey be Bauall. 

Battail, 02 by Jury, at the Defen⸗ 
dants 


— 


Tryalls per Pais. 


dants choice; The Battaile, ina Wait 
of Right, muſt be by Champions, (who 
muſt be Noemen, (ut an; 2 5 
it mult be tn pꝛoper perſon, 
Champions, in a IAzit of — Are 
not bound to fight longer than untill 
the Starrs appear; andif the;C 

pion of the Tenant can defend him- 
ſelk untill then, the Tenant hall 
p2evail > The Judges of the, Court 
of Common Pleas , are Judges of. the 
Battel, in a Wait of Right; aud the 
Judges of the Kings Bench in an 
Appeal of Felony ; It ſems, Wy 
dom oz never killed one angt 
this trpall af Battel, :fo2 their Ele 
pons were but Batones, and he that 
was vanquiſhed, was pzeſently upon 
Proclamation made, to acknowledge 
his kault, in the Audience of the 
People, oz elſe to cry Cravent in the 
name of Recreantife, &c, and pon 
this, Judgment was to be given, and 
after this the Rec: eapt ſhould amittete 
liberam legem, that is, ſhould become 
inkamous, c. 2 Inſtitutes 27. Finch, 
421. lib, 9. 2 1. Mirror of Moe 7655 
ae Ac. 1 Inſt, 1294. 5 


20. In 
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20, Jn a Tit of Diſceit, upon a 
Recovery by default, The Tryall by fare 
ſhall be, Ik the Judgement was given 
upon tqe Petit Cape, by the Summoners, 
It upon the Grand Cape, by the Sum- 
moners, per nors, oꝛ veiors, and not pet 
Pais ; So if a Recovery by default in a 
reall A. ion be pleaded, to which the 
other ſaith, Nienc Compriſe, this ſhall | 
not be tryed per Pais, but by the Sum- Nient Com- 
moners and Veiets, lib. 9.3 2. ptiſe. 


21, In debt upon a ſimple Con- Wager ef 
trac, Detinue, cc. Tie Tryal map Law. 
be by Wager of Law, oz pe: Pais, at the 
Defendants Clecion- But when the 
Defendant wigeth his Law, he ought 
to bzing wity him eleven of his 
Neighbors, who will avow upon their 
Dath, that in their Conſciences he 
ſaith true, ſo as he himſelf muſt be 
ſwoꝛn de fidelitate, and the eleven de 
Ctedulitate. Ib. Finch 423. and 1 Inſt. 
295. pou map read excellent Learn- 
ing concerning this Tryall, 


22. Jf Profeſſion be denyed, it ſhall profeſſion 
be tryed by the Court Chiſtian; But 
il the time of the Profeſſion be in _ 
this 


Lib. 6. 49. 


-peared in ſuch a Court, oz on ſuch a 


Tryalls per Pais. 
this ſhall be tryed by, the Country, 
lib. 4. 71. Os though an Jnrollment, 
oz other matter of Reco2zd, cannot be 
tryed per Pais, pet the time when the 
Inrollment was made, map be tryed 
per Pais, So whether the party ap- 


day, &c. ſhall be tryed per Pais, Cro.3, 
part. 131, So whether one was She- 
riff ſuch a day oꝛ not. Cro. 1. T 
Admiſſion, Inſtitution, Plenarty, and A- 
bility of the Parſon, ſhall be tryed by the 
Biſhop, But Jnduction ſhall be tryed 
by the Country , and ſo ſhall Avoy. 
dance by reſignation, Dyer 229. Moor 
6t. and voyd, oz not voyo ſhall be 
tryed per Pais, 1 Inſt, 344, And Ple- 
narry if the Clerk be dead, Mirror of 
Juſtice 324. li. 6. 49- The Cauſe of 
refuſil of a Clerk by the Biſhop,ſhall 
be tryed by the Mettopolitane, if the 
Clerk be living; but per Pais, if he be 
dead, 1. 5.58. 


22. An Ideot, kound ſo from his 
Nativity by Office, may come in per- 
ſon in the Chancery, befoze the Chan- 
cellor, and pap that betoze him, and 
ſuch Julkices oz Dages of the Law, 
whicz 


| 
| 
] 
{ 
{ 
] 
e 


which he hall call to him ( who are 


Tryalls per Pais. 15 


called the Councel of the Ring), he 
may be examined, whether he ve an 
Idea, 02 no; 62 by his friends he way 
ſue a Wiit out of Chance y,retoznablz 
there, to bzing him into the Chancery, 
lhidem Coram nobis, & concilio noſtro 
examinand, lib. 9. 3 r. 


24+, Ik it be in queſtion , wh ther 
the Sheriff made ſuch a retoꝛn oz not, Sheriffe} 
It ſhall be tryed by the Sheriff if whe- 
ther the Underſheriff made ſuch a Re- 
tozn 02 not, it ſhall be tryed by the 
Underſheriff; If the queſtion be, whe- 
ther ſuch a one be Sheriff oz not, Jt 
ſhall be tryed by the Examination of 
the Sheriff, pet he is made by Le ters 
Patents of Recozd, and therefoze it 
way be r yed by the Reco2Dd, ib. Cro.2. 
parc, 421. 


27. Jf an Approver ſay , that he pure; 
Commenced his Appe-1 bekoze the Co- 
roner pe- dures, ti-is ſhall be tryed by 
the Record of the Coroner; and if it be 
found that he did it without dures, he 
wall be hanged, ib. Corone br.75. 

C 26. The 


Tryalls per Pais, 


lib. 4. 71. Sd though an Jnrollment, 
o2 other matter of Reco2d, cannot be 
tryed per Pais, pet the time when the 
Inrollment was made, map be tryey 
per Pais. So whether the party ap- 
-peared in ſuch a Court, oz on ſuch a 
day, &c, ſhall be tryed per Pais. Cro.3, 
part. 131, So whether one was She- 
riff ſuch a day oꝛ not. Cro. 1. patt. 4 21. 
- Admiſſion, Inſtitution, Plenarty, and A. 
bility of che Parſon, ſhall be tryed by the 
Biſhop, But Jnduction ſhall be tryed 
by the Country , and ſo ſhall Avoy. 
dance by reſignation, Dyer 229. Moor 
61, and voyd, oz not voyo ſhall be 
tryed per Pais, 1 Inſt, 344, And Ple- 
natty, if the Clerk be dead, Mirror of 
Juſtice 324. li. 6. 49- The Cauſe of 
ib. 6. 49. TYefulil of a Clerk by the Biſhop,ſhall 
be tryed by the Mettopolitane, if the 
Clerk be living; but per Pais, if he be 
dead, [,5.58, 


Ideocy 22. An Ideot, found ſo from his 
3 Nativity by Office, may come in per- 
ſon in the Chancery, befoze the Chan- 
cellor, and pꝛay that befoze him, and 
ſuch Juſtices oz Dages of the Law, 
whic; 


this ſhall be tryed by, the Country, | 


] 
{ 
t 
] 
e 
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which he all call to him ( who are 


called the Councel of the Ring), he 
may be examined, whether he ve an 
Ideot, 62 no; 62 by his friends he way 
ſue a Wit out of Chance y, retoznable 
there, to bzing him into the Chancery, 
lhidem Coram nobis, & concilio noſtro 
examinand, lib. 9. 3 f. 


24+, It it be in queſtion , wh ther 
the Sheriff made ſuch a retozn oz not, Sheriffe} 
It ſhall be tryed by the Sheriff if whe- 
ther the Underſheriff made ſuch a Re- 
tozn oz not, it ſhall be tryed by the 
Underſheriff; If the queſtion be, whe- 


ther ſuch a one be Sheriff o2 not, Jt 


ſhall be tryed by the Examination of 
the Sheriff, pet he is made by Le; ters 
Patents of Recozd, and therefoze it 
yay be 'ryed by the Reco2Dd, ib. Cro. 2. 
parc, 421, 


27. Ik an Approver ſay , that he Dure:, 
Commenced his Appe-1 bekoze the Co- : 
roner pe: dures, fti-is ſhall be tryed by 
th? Record of the Coroner; and if it be 
found that he did it without dures, he 
wall be hanged, ib. Corone br.75. 

C 26. The 


Eſcheator. 


Certificate. 


Niſſenger. 


Peut Cape. 


| Tryalls per Pais. 
v6. The Tryall, whether a Statu 


ſhewed befoze, be the true Statute 


not, hall be by the Examination of thihai 
Maior, and Cleck of the Statures, whi 

tok the Statute, and not per Pais, ib 
whether a Statute hath two Seals d 2 
not, ſhall be tryed per pais, Leon. panſalli 
228,229. ler 
ud 
27. In Alſiſe the Tenant (aid oz 


that the Lands were taken into thelbas 


Kings hands, this ſhall be tryed sch 
the Examination of the Eſcheator. Jhis 
| gun 
28. It one in avop dance of an Our hack 
lawry , alledge that he was in Pziſonule 
at Burdeaux, ulcra mare in ſervicio Myafti 
joris de Burdeux , this ſhall be tryed byper x 
the Maior'sCertificate;and in ſuch likſt w 
Caſes, other Tryals ſhall be by thus 
Certificate of the Marſhall of che Ho\ſaſt | 
and by te Captain of Calice, and als 
by Pellenger, of a thing done beyond 2 
Dea. Ib. | r} 
Drd 
29. At the Petit Cape, the Tenantf),! 
ſaid that he was impꝛiſoned 3. dayeſſuye 
befoze the default, and 3. days after le 
this ſhall be tryed by the Examination 


Tryalls per pais. 19 
the Attozney ; ; Nienc Attach. per 15. 
urs in Aſſize ſhall not be tryed per Bayley. 
| Mais, but by examination of the Bap⸗ 
8 . * 
0} 20. It ſems an Almanack is ſo in⸗ Almanack. 
allible, that it hath counter vailed the 
ler dict of a Jury, Foz in Erroz of a 
Pudgment given in Lynne, The Er⸗ 
b alligned was, that the Judgement 
$ given at a Court held there on the 
Mech day of February, 26 Eliz. and that 
his day was Sunday, and it was ſo 
zund by Examination of the Alma- 
ut ks of that year , upon which it was 
ued, that this Examination was a 
fficient Tryall , and that a Tryall 
et pais, was not neceſſary, although 
t were an Erro in Fact; and ſo the 
urgment was reverſed, Cro. i part. 
; i pub; fo, 227. 
"23s Jn ancient times there was a 
Lryall in Cryminall Cauſes called 
Ordalium, fo2 upon Mot guilty plead- 
thy, the Defendant might put himſelf 
God and the Country (as is the 
2 at this dap) oꝛ elſe upon God only, 
01 C 2 and 


Eattail. 


Tryalls per Pais. 


and then ik be was a Freeman, he wn 
to be tryed per ignem, that is, he w 
to paſle over Noven vomere; 1gnitos u 
dis pedibus , ard if he was not hurt 

t;is, then he was to be acquitted , 

ther wiſe condemned: and this wa 
call d Ju icium Dei; But if he was 
ſlave. tyen his Trpall was to ve per 
quam, and that divers wayes, which a 
appear in Lambard , verbo Ocdaliur 
F2om which kinde of Trpall, J p 

lume we ſtill retain this ex pꝛeſlion 

an innocent perſon , That he need n 
feare fire or water: This manaer 

Trpall was firft prohibited by ti 
Cannons, then by Patliament: T 
Tryall by Battail is likewiſe pꝛohil 
ted by the Cannons, but not by Parlt 
ment, as you may read in the.nifith N 
pozt, fo, 32. and in the Authozitit 
there cited, which J therefo2ze omitt 
retite here, (th ugh J have the Bol 
by me) and to in this whole Treati 

where J refer you to a Bok , J ſhal 
not ſet down the Authozittes cited | 
that Bak, which will avoid pe 
lixity. | 
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Tryalls per Pars, 
»2, Chen the matter alleadged, 


{ ertendeth to a place at the Common 


Law, and a place within a franchiſ?, it 
ſhall be tryed at the Common Law. 
I Inſt, 125, 


32. All matters done out of the 


Realm of England, concerning War, ; 


Combat oz Deeds of Arms, ſhall be 
tryed and termined b:foze the Conlta- 
ble and Marſhall of England, befoze 
whom the Tryall is by TUitnelſes, oz 
by Combate, and their pzoceding is 
accoꝛ ding to the Civil Law, and not by 


the Dath of 12, men, 1 Juſt. 74. 261, 


Wherefote if the Kings Subject be 


ul killed bp another of his Subjects in a- 


up foꝛraign Country, The Wife 02 


i *Heir of the Dead, may have an Appeal 


betoze the Conſtable and Marſhall, 
who ſentence upon the teſtimony ok 
Witneſſes oz Combat. ib. So if a man 


be wounded in France, and dye thereof 


in England. ib. | 


Which Tryall 
(hall be firſt. - 


Martiall At- 
tan S. 


Winetics or 
Conibat. 


| Tt is worthy cur obſervation, to What Hue 
take notice when there are ſeveral JC- (ball be firſt 
al ſues, whic j of them hall be firf tryed; e. 
a C } „ 


Damages: 


Plea ro the 
Writ. . 


Plea to the 
whole, firſt 
tryed, 


Tryalls per Pais. 
And fo2 this pou have already hear) 
that where Illue is jopned fox part 
and a Demurrer foz the Reſidue , 

Court may direct the Tryal of t 
Iſſue, oz judge the demurrer firſt, 
their pleaſure, though by the opinit 
of Doderidge. It is the beſt way to gi 
Judgement upon the Demurrer firf 
becauſe when the Iſſue comes after 
wards to be tryed, the Jury may a 
ſeſs damages fo2 the whole. | 


In an Action againſt two, the « 
pleads in abatement of the Tit, 
other to the Action ; the Plea to 
zit ſhall be firff tryed, koz if that 
found, all the whole IAzit ſhall abat! 
and make an end of the buſineſs; f 
the Plaintiff ought not to recover: 
on a falſe Wit, 1 Inf, 125. 


In a Plea perſonall againſt dive 
Dekendants, the one Defendant plea! 
in barr to parcel, az which extende 
onely to him that pleadeth it; At 
the other pleads a Plea which oe! 
to the whole: the Plea, that goeth! 
the whole, (that is) to hoth Del 
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Tryalls per Pais. 


dants, ſhall be firſt tryed. becauſe the 
other Defendant ſhall have advantage 
"a! thereof; Foz in a perſonall Acton, 
the diſcharge of one, is the diſcharge 
'W of both, | 


As fo2 example ik one of the De- | 
kendants in Treſpaſs, pleads a Re- Releaſe. 
leaſe to himſelf(which in Law extends 
4 toboth)and the other pleads not cuil- 

' ty, (which extends but to himſelf ) oz 

if one pleads a Plea which excuſeth 

himſelf onelp, and the other pleads 

another Plea which goeth to the 

whole, the Plea which goeth to the 

whole hall be firſt tryed; fo2 ik that 

be found, it maketh an end of all: And 

the other Defendant ſhall take advan- 

tage hereof, becauſe the diſcharge of Diſcharge of 
one, is the diſcharge of both. But in one diſcharg- 
aPlea reall it is otherwiſe, fox every * doch. 
Tenant may loſ? his part of the Land; 

As if a Præcipe be bꝛought as Heir to 

biz Father againſt two, and one pleads 

a plea which extendeth but to himſelf, 

u and the other pleads a Plea which 
extends to both, as Baſtar dy in the De⸗ 
mandant, and it is found koꝛ him, yet 

: C 4 the 


Tryalls per Pais, 
the other Iſſue ſhall be tryed ; fo2 he 
ſhall not take advantage of the Plea 
of the other, becauſe one Jopn⸗ 
tenant may loſe his part by his mil⸗ 
plea, ib. 


CAP. III. 


Of a Venire facias; To whom it 
ſha!l be directed; when to the 
\ Sheriff, when to the Coroners, 
when to Eſliors, and when to 


Bayliffs. 


H ving given you the Epitome 
1 4 of what Crpals are allowed by 
tye Common Law, and what ſhall bs 
tryed per pais, and what not; we ſhall 
now atiply our ſelves moze particular: 
Ip to the Tryal by Juries : And be⸗ 
cauſe a Venire fic ias is the foua dation 
and Cauſa five qua non, of a Jury., (J 
meane in Civil Ceuſes; fo2 in Crimi- 
nalls, as upon Indiaments, the a” 
| 9 
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Tryalls per pais. 


of Goal Delivery, give a general Com⸗ 
mand to the Sheriff, to caule the 
Country to come againſt their coming; 

and take the Pannels of the Sheri c 
without any p2oceſs direced to him, 


e pet pꝛoceſs may be made againſt the 


Jury, though it is not muc) uſed, 
Stamford, Plees del Cotone, I 55.) Z will 
firff recite the Whit, in tetminis, the ra⸗ 
ther, becauſe J intend to oꝛ der my 
Diſcour ſe, acco2ding to the mn ot 
the Wait, 


Rex &c. Vic. B. Salutem. Precipi- Venite facias, 


mus tibi quod venire facias Coram 


Juſticiariis nottris de Banco apud 


Weſtm. tal: die, dluodecem liberos 
2 legales homines de vicenet, de C. 

Quorum quzlitet haveat quatuor li- 
bras terregenement. del reddit. per an- 
num ad minus, per quos rei veritas 
melius ſc iri poteritʒ Et qui nec D. E. 

nec E. G. aliqua aſſinitate attingunt; 
Lt Faciend. gu andam Jur. patrie 
imer partes predict. de placito, We 


quia tam Idem D. quam predict. F. 


Aer 


Sheriff, 


+  Tryalls per Pais. 
inter quos inde contentio eſt poſuer. fe 
in Fur. illam. Et habeas Ibi nami na 


Fur. illorum & hoc breve T. Of. 


This is one of thoſe Laitine Letters, 


(as Finch termes them, fo. 237.) which 


the — ſends with Salutation, to. the 
Sheriff, But wit hall Commands him, 
that he cauſe to come twelve fre and 
{awful men of his County, to reſolve 
the queſtion of the fact, in diſpute be⸗ 
tween the parties, upon the Jflue; and 
it is a Judicial zit, iſſuing out of 
the Record, koz Plaintiff oz Deken⸗ 
dant, after they have put themſelves 
upon the Country: foz upon the words 
Et de hoc ponit ſe ſuper patriam, by t he 
Dekendant, ©}, Et hoc petit quod In- 
quiracur per patriam , by the Plaintiff, 
and Iſlue jopned thereupon, the Court 
awardeth the Venire facias, vid, Ideo 
fiat inde Jurat. 


And firſt, vou ſt it is direced Vice 
Comiti, i. e. to one who is Vice Comitis, 
and hath the Regiment of the County, 
inſtead of the Earl ot that County, to 
whom once it did belong: As we are 

ä taught 


| 


Ka 


— — 


wi 
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is the life and ſoul of the Law, ha 4 


Tryalls per Pais; 
taught in the Mirror, Chap. 1. Sec. 
Scil. That it appeareth by the ©2di- 
nance of ancient Kings befoze the Con- 
queſt , That the Earls of the Coun- 
ties had the Cuſtody oꝛ Guard of the 
Counties; and when the Earls left 
their Cuſtody oꝛ Guards, then was the 
Cuſtodp of Counties committed to 
Viſcouncs, who therefoze are called 
Vice Comites. 


What great Repoſe and Truſt both 
the Ring and Laws put in this great 
Officer, The Dꝛacle tells you, x Inſt. 
168. That he is Sbireve, that is, p'z- 
fetus Comitatus, Governour of the 
County; Foz the woꝛds of his Pa- 
tent be, Commiſſimus vobis Cuſtodiam 
Comitatus noſtri de, &c. And he hath a 
thi&fold Cuſtody, triplicem Cuſtodiam, 
viz, firſt, Vitz Juſticiæ, foi no Suit be⸗ 


gins, and no Pꝛoces is ſerved but by 


the Sheriff, And he is to return indif- 
ferent Juries for the tryall of mens lives, 
Liberties, Lands, Goods, &c. Secondly, 
Vitæ Legis, he is after long Suits, and 
chargeable, to make Execution. which 


Y, 


What Truſt 
in the Sheriff 


To whom the 
Venirc taci1s 
ought. to be 
Airected. 


Forteſcue, 
1. f. 


Eſliors. 


Challenge. 


Tryalls per Pais. 


Ip, Vitz Reipublicæ » he is Principalis 
Conſervator pacis, mithin the County, 
whicy is the life of the Common⸗ 
wealth, to2 Vita Neipublicæ Pax. 


Yet notwithſtanding the heighth 
and Latitude of tis great Officers 
power and truſt , The Law adjadges 
him in many Caſes not capable, ts do 
ſo muc ) as return a Jury; Foz if he 


be ok kindꝛed by nature, oz of affinity 


by Marciage to any of the parties, o; 
(that J may ſay all, in a little, ) il he be 
not as indifferent almoft in all reſpects 
he is, whom the Low allows to be a 
Juror, he oug it not to meddle with the 
retozning of the Jury. But the Venice 
factas ſhail be directed to the Coroners., 
(v2 to ſome of them, if the reſidue are 
not indifferent ) who in that Caſe arc 
vice, Vice Com. And if the Coroners 
are not invifferent , then the Venire 
ſhall be 2i-eced Ad 2 EleRores , that 
is, to two whom tie Court tall chuſe 
and -deme fit to retoꝛn the jury; And 
to the retoꝛu of theſe Eliſocs 02 Eſliors, 
ab Eligendo, no'Challenge will be ad- 
mitted. Bro, tit, Venite facias 14. as to 
| the 
q 
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the Array; But to the Polles; 'x Inſt. 


158, Ik one of the Sheriffs of London Sheriff ot 
be a party, then the Venice may be di⸗ London. 


rected to the other Sheriff, f the Un- 
der Sheriff be a party, pet the Venice 
may be direced to the Sheriff, with 


this coviio, Quod ſub Vic, uus in 
1 ) ſe inttomittat cum executione 
if is. 18 E. 4. 3. 


Judicial Wits (ſay Cook and San- 
ders, Plo. 74.) may be directed to the 
Coroners ; As the Venire facias, where 
the parties are at Iſlue: there, upon the 
ſurmiſe of the Plaintiff,that the She- 
riff is his Cozen, and unon pꝛaper that 
the Venice be direged to the Coronets, 
koz avopdance of his own delay that 
might yappen by the Challenge of the 
Array x The Defendant ſhall. be exa- 
mined whether it be true, 02 not, and 
if he. confeſs it, then the Venice ſhall 
be awarded to the Coronecs; fot then 
it appeares to he Court by the 7D: fen- 
dants confelſion that the Sheriſt is 
not indiflerent; But if the Oekendant 
denies it, then the p2uci(s ſhall be a⸗ 
war ded to the S:.criff, becauſe the 
Sherif's 


- | : 
Examination, 


30 Tryalls per Pais. 
Sheriff's Authozity and pꝛoſit ſhall 
not be taken away, without cauſe ap⸗ 

parant to the Court; But ik the De⸗ 
fendants will alledge any ſich mat- 
ter, and p2ap a Venire facias to the Co- 
roners, there the Plaintiff ſhail not be 
examined, neither ſhall ſuch a i. 
| — be — — „becauſe claſſe 
oz the dants advantage, 
| | ry Defendant may challenge the Jury fo2 


Penire facias this Cauſe, and fo is at no p2e- 
che Coro- judice. 
3 


ule. In a quate Impedit, w ere the De- 
kendant ſhewed how the Sheriff was 
Cozen to the Plaintiff, and payed a 
Mit to the Coroners, but it was de⸗ 
nyed him upon the ſame Reaſo”, Fitz. 
tit. ſuggeſtion placit. 8. br, Challenge. 
7 —_—} | | 
Penire facias When the P2oceſs is once awarded 
ence directed tg th? Coroners, fo2 a default in the 
wo he Coro- Sheriff, if there be a new Sheriff 

o the made afterwards, who is indiffe- 
Sheriff aftet- rent, pet the P»oceſs ſhall not re⸗ 
wards. vert, but continue to the Coroners pen- 
dant le plea, 14 H. 7. 3 t. bto. tic, Venire 
facias. 


And \& in term. H, 3. Hj. fo. 5. placit. 


FT erer 2 
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facizs, 17. Oo the Entry is, Ita quod 
Vice comes ſe non intromittat. 18 E. 4.3. 


And therefoze where the Sheriff Sheriff ſhall 


not return the 
Tales, where he 


the Exchequer Chamber of a Judge: 7.ire faciar; 


ought not to retozn the Venice, he can- 
not retozn the Tales; Foz in Error in 


ment in the Queen's Bench, the Error 
aſſignea was, becauſe the Venice facias 
was awarded to the Coroners,fo2 Con⸗ 
ſanguinity in the Sheriff; and it was 
retozned by the Coroner, And after- 
wards a Tales was awarded, and it 
was returned by the Sheriff, and it was 
tryed, and a Uerdict given, and Judg⸗ 
ment, And kon this czuſe held to be 
Erroneous, and not aided by the Sta⸗ 
tute of 32 H. 8. o2 18 Eliz, Wherefo2e 
the Judgement was reverſed, Cro. 
I part. ult. pub, 574. bro. tit. octo. ta- 
les 9. 


J will inſtance one Caſe moꝛe in the 
ſame Repo2ts, fo. 586. becauſe it is 
verp full in the point. After Illue in 
Treſpaſs, the Plaintiff fox his expedi⸗ 
tion ſurmiſed, that he was Ser vant to 
the Sheriff , which being conkeſled by 
the Defendant, the pzoceſs was awar⸗ 
Bed 


32 


Where the 
Coroner re- 


to return the 
Tales. 


No nate to 
the Return. 


| 
| 
| 
| 
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ded to the Coroners , and after Uers. 


dit, it was moved in Arreſt of Judge- 


turns the V nirt ment, that the Tales de Citcumſtantibus 
Facias, he ought mas awarded, and returned by the 


Sheriff ; which was held by the whole 
Court to be god cauſe fo; Staying 
the Judgment: Foz it is a miſ⸗trpall, 


not aided by any of the Statutes; ko; 


pꝛoteſs being once awarde n to the Co- 
roners, the Sheriff afterwards is not 
the Dfficer to return the Jury, no moꝛe 
than any other man, And pꝛoceſs ought 
alwapyes to be returne) by him, who is 
an Dfficer by Law to return it, other: 
wiſe it is meerly void; But afterwards 
upon view of the Necozd, it ap eared 
that the Tales was returned by the Co- 
roners, and th ix names annexed there: 


to, wherefoze it was without fu-ther | 3! 
queſf'on, But the Court ſaid, if their 
names had not bern arnexed to the |< 


Tales, yet it han bien well enough; fo? 
thep be annexed to the firſt Pannel, 
An" tt ſhall be intended, that the right 
Dfficer returned it, and the uſuall 
courſe is, That to ſuch Tales there is 
not any Officers names ſu Acribed, and 


pet it is god enough; fo2 it is not 
within 


f £@4A Kt -@f Mb A Sd Edu 


Tryalls per Pais, 
within the Statute of York, which 
| ae that the name of the She⸗ 
ritt ſhould be ſubſcribed; But it 
was moved, that the Recozd of 
the Poſtea is, that the Tales were 
returned by the Sheriff; But the 
Court held, that it was amen dable, 
and it was done accoz dingly, and 
the Plaintiff had Judgment. 


But if the Venice be awarded to 


the Coroners, . fo2 . default in the 


Sheriff, aud they do nothing upon 
the-(it, then J ſuppoſe, upon a 


time) ez elſe to Efliors, & ſic e con- 
Verko, er a | 


Vevice wag awarded to the Sheriff. 
And at the day. of the Return, it 
.was entred. Quod. Vice comes non 
miſit breve, And then the Plaintißf 
wo 6 D pꝛaped 


y 


33 | 


Venire fatias 


dekault diſcovered in the Coroners, , 
de puiſne temps, the party may ſhew after one a- 
this to the Court, and have a Venite warded to the 
awarded to the Sheriff, (ik there be c. 

| an indifferent one made in the mean ' 


o the Sheriff, 


In Error of a Judgment in Che- — ſarias to 
| the Cor oners, 
Fer, the parties being at Illue, a cen 


the Sheriff. 


Tryalls per Pais, 
pꝛayed a Venire facias, to the Cote 
ders, fo2 Couſinage betwirt him an 
the Sheriff ; which was awarded 
accozdingly, and at the dap 1 
Trpall, the Defendant made de 
kault, and thereupon, Judgment, 
Erroꝛ was aſſigned, becaule that 
after the Plaintiff had admitted the 
Sheriff to execute the Wyit , þ 
could not p2y a Venire facias to the 
Coroners, without ſome cauſe de 8 
iſne Temps, ſed non allocacur , ve 
cauſe there was nothing done up" 
the firſt Wit, And the Defenvan 
having made default, it was n 

materiall. Cro. 1 part, ulc.pub,85 3, 

No aire fe- Out the Defendant might hay 

"ro ke Demurred to this P2ayer; Fo? 


cias to the 


Coroners, afrer the Plaintiff pꝛap à Venire fach 

one co che to the Sheriff, he thafl not cha 

Sheriff, lenge the array, no» have a Veni 
afterwards to the Coroners, becaul 
the Sheriff is his Cozen, oz 
any other principall Challeng! 
w'ereof he micht by common 
tendment have Conuſance, when 
ſo p2 "ye? the Venire facias; fo2 i 
on thewing this Cauſe at firf, 
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might have pꝛayed Pzoceſs to the 
Coroners ; But foz.a principall 
Challenge, of wich by common in- 
tendment , the Plaintiff coul) not 


know at the firff, as that the Defen- 


dan: is ok kindzed to the Sheriff, 
&c, he may afterwards Challenge 


the array, when they appear, oz if 


the Sheriff doth nothing upon the 
zit, he may pꝛap a new Venice to 
the Coronets. 15 H.7.9. 


I the Plaintiff p1ayes a Venite If the Defen: 


ficias to the Coroners, becauſe he is daor denies the 


| 
wy 


7 bf kindzed to the Sheriff, if the Plainuffs ſug- 


g geſtion 8 h 
Defendant. will not confeſs this, ſhall have = 


but denyes it, this ſhall be entred, b peß ol ic by 


| and the Dekenvant ſhall not chal- Challenge. 
| lenge the Array fo2 this Cauſe ak⸗ 


terwards, br. tit. Venire facias 2t. 

ind 23. 

I a Venite facias be awarded to , Cogent. 
the Coroners, where it oucht to be 4. rang 


| fo the Sheriff, 02 the Viſne cometh 752; may be 


TIL 


dut of a wꝛong place, yet if it be per directed to a 
ſenſum parcium , and ſo entred of wrong Officer, 
Recozd, it ſhall ſtand, fo2 omnis 
conſenſns tollit ertorem. 1 Inſt. 126. 

D 2 Ii. 5.36. 


* 


* 9 7 36 
Miſtryall wich- 


out ſuch con- 
ſem. 


Veuirc facias to 
ſome ot the 
Coroners. 


«a > © 


Bayliffs, 


— * 
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ti.5.36. But ik it be directed to the 
Coronets, where it ought to be to the 
Sheriff, without ſuch conſent of 
parties: This is an inſufficient 
Tryall, not 'remedied by any Sta- 
tute, except it be upon an inſuffici-! 
ent ſuggeſtion, and then the Stat, 
of 21 Jac, 13. helps it. 


' Upon ſuggeſtion that the Plain: | 
tiff and the Sheriff, and one of th 


Coroners are of kindzed to the Plain- 
tiff, 02 Defendant, oꝛ upon any other 


ſuggeſtion wi ich contains a P2in-! 


cipall Challenge, the Venire facis 
may be directed to the other Coro- 
ners. Dier. 367. | 


Erroz of a Judgment in North- 
hampton, becauſe in Northampton the 
Court being held bekoze the Maior, 
and two Bayliffs, the Venire facias 
upon the Illue was awarded to the 
two Bayliffs, to return a Jury, be⸗ 
foze the Maioz aud Bayliffs, Se- 
cundum Conſnetudinem : which be: 
ing returned. and Judgment given, 
the Crroz aſſigned was, becaule the 
Bayliffs 


ö 
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Bayliffs being Judges of the 
Court , could not alſo be ©fficers, 
to whom Pzoceſs ſhould be direct- 
ed, there being no Cuſtome that can 
maintain any to be bothDfficer and 
Judge. But all the Court (ab- 
ſente Hide) conceived it might be 
god by Cuſtome, And that it is 
not any Erroz, fo2 the Judges be 
not the Bapliffs onely , but the 
Mator and Bayliffs ; and it is a com- 


mon courle, in many of the Antient 


Corporations , where the Bayliffs 

are Judges, 02 the Maior and they be Judge and Of- 
Judges; pet in reſpect of executing ficer to return 
Pꝛoceſs, they be the Dfficers alſo, Wric- 

And one may he Judge, and Dfficer 

dive fis reſpectibus, as in Rediſſeiſin, 

the Sheriff is Judge and Officer: 

cUhereuvon Judgment was af- 

firmed, Cro, 1 part. 1 38. | 


In Treſpaſs and Aſſault kaid in ,,,..;- -.. 
the Court, to beat the Palace of — of 
Weſim, It was adjudged, that the che Palace of 
Venite facias ſhall iſſue al Gar- Veſtminſter. 
den del Palice, and not to the 

D 3 Sheriff 


38 Tryalls per Pais. 
Sheriff of Middleſex, Bro. tit. Ven, 
fac, 31. | 


CAP. VI. 


What faults in the Venire fa 
cias ſhall vitiate the Tryall, 


cias de zoo y {hall be award- 
* ed; when ſeverall Ven. fat; 
When the Veuire facias ſhall 
be betwixt the party and 4 
ſtranger to the Iſſue ; VVho 
may have a Venire facias by 
Proviſe, and when. 


V E have now ſhewed you to 

what Dfficer the Venite 
facias ſhall be direced ; The next 
ſtep in the zit is Pcecipimus tibi 
quod Venire facias , Which words; 
Venire facias, are the moſt effecuall 
woꝛds in the zit, and therefoz! 
they give the denomination to the 
| whole 


Fenire facias, 
why the Writ 


what not, when a Venire fa: 


= 


a oa a -=£o©@nc = ad nous 


, 
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whole Wzit, And here oppoztu- 
nity is offered us, to ſpeak ſomes 
thing of a Venice facias in generall. 
I amnot igno2ant how our Boks 
ſwarm with Caſes which ariſe from 


| the defeas in this Pzoceſs,and how 
that Uerdics have been ſet aſide, 


Judgments layed, and reverſed, 
fo2 want of ſufficient Returns, miſ⸗ 
war ding, diſagrement with the 
Rolls, diſcontinuance, and many o- 
ther faults in this Wit, But the 
Statutes of Jeokailes ( eſpecially 
the Statute 2 1 Jacob. cap. 13.) have 
yardoned (as J may ſo ſay ) theſe 
enozmities ; As, che awarding this 
Wrir, hab. Corpora, or diſtringat to 2 
wrong Officer, upon any inſufficient 
ſuggeſtion , or by reaſon the Viſne is 
in ſome part miſawarded or ſued out 
of more places, or of fewer places than 
it ought to be, ſo as ſome place be 
right named, The miſnaming of any 
of the Jury, either in Sur- name, or ad- 
dition of any of the ſaid Wrics, or in 
any Return thereupon , ſo that upon 
examination, ic be proved to be the 
ſame man that Was meant to be te- 
D 4 turned; 


Srarnre of 


7 H iles. 


11 Jac. 13s 


. 
W 


4 


Popular Acti- 
on, c. 
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tutned; ot if no Return be upon any 
of the faid Writs, ſo as a Pannel of the 
names of the Jurors be tetutned, or an- 
nexed to the ſaid Writ; or if the 
Sheriff ot Officers name, having the 
Return thereof, is not ſer to the Return 
of any ſuch Writ; ſo as upon Exami- 
nation, it he proved that the ſaid Writ | 
was returned by the Sheriff, or Under- 
Sheriff; or ſuch other Officer. Ju all 
theſe Caſes; the Judgment ſhall 
not be ſtayed, noꝛ reverſed fo2 theſe 
—_ | 


But this Aa doth not extend to 
any Mzit, Declaration, oz Suit ol 
Appeal of Felony, oꝛ Murther, non 
to any. Indiamenk, oz P2eſent- 
ment dk Felony oz Murther, oz 
Treaſon; no} fs any Pꝛoceſs upon 
any of them: noꝛ to anp Mzit, Bill, 
Action, oz Infozmation upon any 
popular, oz penall Statute: 
CW herefoze ſiute Inkozmations, 


and popular Aqtons are grown ſo 


frequent, the Attoꝛneps. & e. herein 
had belt beware ok theſe Jeoſailes. 


BI 
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By this Statute , many defects 
are remedie d, which were not by the 
Statutes of-32 H. 8. Cap. 30. and 
13 Eliz. Cap. 14. pet all are not; 
fo2 this Act onely helps the miſ-na- 
ming ok a Juror, in Sur-name, oz 
addition, and ſaith nothing of his 1,;Q;., 
Chziſtian name: wherekoze J con- name miſtaken 
ceive the Law in Codwells Caſe, in in the Venire 
the fifth Repoꝛt, remains as it was fc#as, incu- 
then; which is, that if a Juror be dle. 
miſ-named in his Chyiſtian name, 
on the Venire, though he be named 
right in the Diſtringzs, and Poſtea, 
pet this is ill, and. not amendable; 
and with this agrees, Goddards 
Caſe, Cro. 3. patt. 45 8. 


And ſince the Court (Cro. 1 part. Chriſtiag 
fo, 203.) doubted thereok, J map name right in 
well put the Queſtion, if a Juror be the Veuire feci- 
right named upon the Venire , and , and wrong 
miſ-named in his Chyiſtian Name, in che Diſtrin- 
in the Difirirgas, &c. whether this? 
is amendable, 02 not; without dif- 
pute, it is not by the Statnte 

Jacob, fox, that gnely helps the 
Dur-name, But with — 

6 
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to the Courts doubt , J fonceive 
clearly, it is holpen by the Sta- 
tutes of 32 H. $. and 18 Eliz, as a 
diſcontinuance of Proceſs ; and J 
map with the moze confidence be- 
lieve it, becauſe in Cogwells Caſe 
afozeſaid, where in the Pannell of 
the Venice, a Juror was named Palus 
Cheale, and in the Diſtringas, &c. he 
was right named Pꝛulus Cheale, and 
ſo becauſe he was miſ-named in his 
Chziſtian Name, in the Venite, 
Judgment was arreſted. But it 
is there adjudged, that ik he had 
ben well named on the Ventre, and 
miſ-named upon the Diſtringas 9} 
Poſtea, then upon Examination, it 
ſhould be amended. But the Coun- 
teſs of Ruclands Cafe, lib. 5. 42. is 
erp2eſle in the point, and lo is Cra. 
3. part. 860. 


And it is to be knowa, that in 
moſt Caſes, where the Venire facias, 
Hab: Corpora, 92 Diſtringas be de⸗ 
feaive, they are to be amended ; but 
ik the Palady be b ideal. N 

tall, 
in 
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in the miſtake of a Jurors Chꝛiſtian 

Name, oꝛ where a Juror not return⸗ 

ed is (woꝛn, &c.) then the Ger dia 

is to be ſet aũ de, and a Venire facias Yer facias 
de novo, to be awarded; and ſo wag 4e 100. 

it to be upon thoſe miſtakes, (now 

amendable by the-Statutes,)befoze 

the making thereof, And where a 

Jury giveth a Uerdic which is at⸗ One Jury ſhall 
cepted, and reco2ded by the Court, not try a cauſe 
be the Uerdic perfect oz imperfect, ice. 
the Jurors are viſcharged, and ſhall 

never try the ſame Jflue again up⸗ 

on anew Niſi prĩus. But if the Uer- 

dia be ſo imperfect, that Judgment 
cannot be given upon it, then the 
Court chall award a Venite facias, 

de novo, to try the Iſſue by ot her 
Jurors, li. 8.65. Bulſtr. 2 part. 3 2. 


In Velvertons Repo2ts, fo. 64. 

the Caſe is, That a ire facias — — 
was made Vice-Comiti, ( leaving lefr cur in a 
out) Salop, fo2 which there was a Veniſe factor, 
blanck-left in the zit. But re 
vera; it was returned by the Sheriff 
of Salop. In Arreft of Judgment 
it wis alleadged, that the Venire 

facias 
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facias Was vitious fo2 this cauſe; 
But Gawdy ſatd it ſhould be a« 
mended, And by Fenner and 


Williams, Jt is as no Whit, | 


becauſe it is not directed to a⸗ 
ny Dfficer, And then it is 
ayde2 by the Stat, of Jeofailes, 
Fo? it might rather be called a 
blanck, then a Mit, becauſe it was 
direded to no Dfficer, | 


Severall Ve- | Jn Caſes where there are ſeve- 


wire fuias. 


rall Defendants,who plead ſeveral 
Pleas , the Plaintiff may chuſe 
either to have one Venice facias fo} 
all, oz ſeverall ; fo2 every one of 
the Defendants; But (if you will 
be ruled by Stamford) the ſureſt way 
is ta have a Venice facias againſt 
every one; and then one cannot have 
benefit of the others Challenge : 
neither ſhaft the death of one abate 
the Venite facias againſt the other; 
(This te ſpeaks of in Appeals) but 
ik the Court once award a joint 
Venire facias, you cannot have ſeve- 
rall Venires afterwards, though 
there. be nothing done upon the fir; 
except 


* 
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except it be upon matter de pu- 
iſne Temps, as the death. of one of 
the Defendants, &c. li. 8.66, Ii. 1 1. 
5. 6. Stamf, 155, bro. tit. Venite fa- 
cias 2.35. | 


But now it is the uſuall courſ? 
to have but one Venite facias , upon 
ſeveral Iſlues, though againſt ſeve- 


hob, 36. 64. And ſo uſuall, that the 
Court declared, Cro. 2. part, 550. 
That there never ſhall be ſeverall 
Venice facias to try ſeverall Iſſues 
in one County; F oꝛ what need the 
Plaintiff trouble himſelf , and the 
Country, with ſeveral! , when one 
Juvy will ſerve his turn; Et fruſtra 
fic pan plura quod fieri poteſt per pau- 
ciota. But other wiſe, if it be in two 
Counties, Cro. 3. part. 866. 


Akter Ilſue joyned by twb De- Yexire facias 


fendants , if one of them die, and denden che 
Plaintiff and 
2. Defendants 


where one is 


then a Venire facias is awarned be- 
twixt the Plaintiff, and both the 


Defendants, and ſo in the Hab: Cor- dead. 
pora and Diſtrirgas, pet this ſhall not 
vttiate 


148 in ſeve- 
rall D endants., Cro, 3. park, 866, Elina 5 


Ne ſurmiſe in 
Judicial Writs 
of death in one 
of the par ties. 


Prnire fatias 
dated before 
the Action 


brou ht. 


Feofailer. 
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vitiate the Venire facias, &c, to 
make Exroꝛ, becauſe thaug\y one of 


the Defen:ants be dead, pet the 
other being alive, it is ſufficient, 


And there needs be no ſurmiſe in 


Judiciall Azits, tyat one ok the 
Dekendants is dead; It is time 
enough to ſhew it to the Court at 
the dap in banck. Cro, 1 pag. 4. 26, 
But ik there be two Detkndants, 
and the Venire facias be but againſt 
one of them, tis Erroꝛ, 7 H. 4. 13, 


And dito. tit. ven. fac. 11. Cro. 1. part, 


426. 
M the Venire facias beares date 


befoze the Action brought, 02 varies | 
from the Roll, pet it is aided by the 


Statutes of Jeofailes. Cro. 8. part. 
38. 90, 91. 203, 204, Miſcowrinu- 
ance or diſcontinuance, or miſcorwey- 
ing of Proceſs, is ayded by 32 H. 8. 30. 
The want of any Writ Or1ginall ot 
Judicfall, defaults in their form, and 


inſuſficient Returns cberenpon; are | 


zyded hy 18 Eliz. 14. Cto. 3. part. 259. 
But pou muſt have a care the Venire 
facias be not faulty in any other 
matters of Subſtance; fo2 if the 


parties 


1 A _— %Y SY” we - 
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parties names be miſtaken , oz the 
Iſſue, as if the Iſſue be ne unques 


Executor , and the Venire facias bc 


in placito debiti, &c. this is a Pi⸗ 


47 
Parties names 
niuſtaken in 2 
Veaire ſccias, 


yall, Cro. 2. part. 528, So it is, Miſt. all. 


if the Venire facias be in placito 
tranſgreſſionis , where the Action is 
in placito tranſgreſſionis, x ejectionis 
firme. This milawar ding of Pꝛoceſs 
ts not apded by any of the Sta- 
tutts, and better it was, that there 
had bien no Venite facias at all in 
ſuch a Caſe; foz then the Statutes 
would have hol gen if, Cro. 3. part. 
622, 


In ſome Caſes a Venire facias 
thall be awarded to make an En- 


queſt betwixt a ffranger to the 


No Venire fa- 
cias holpen. ; 


Fenire facias 
detwec a 


party anda 


uit and Illue and the party. I ficargers 


will inſtance but in one, and that 
is upon the Statute of Weſt. 2. 
k a Tenant being implead⸗ 
to warranty.and the Uou- 
rhe denieth the Deen, oz other 
cauſe of the Warranty, ce. That 
the Demandant may not hereby be 
delayed, he may ſu? ont a Venire 


facias 


48 
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whoſe requeſt. 


Pexire ſacias 
by Proviſo. 
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facias to try the Iſſue between the 


Tenant and Uouchee; 


Jnqueſts in Pleas of Land, ſhall 
be as well taken at the Requeſt of 


the Tenant, as of the Demandant, | 


2 E.3. cap.16, It the Plaintiff , 05 
Demandant , deſiſteth in p2oſecu- 


ting his Action, and byingeth it not 


to Trpall, then the Defendant, oz 
Tenant may ſue koꝛth a Veni. facias 
with a Proviſo, which is to no ot her 
end, but that the Sheriff ſhould 
ſummon but one Jurp, ik the Plain: 
tiff alſo ſhould have bzought him 
another Tit, to the ſame pur- 
poſe ; And although, (as my Lo2d 


Dyer ſaith, fol, 215,) the granting | 


of this Venize facias.&c. with a Pro- 


viſo, depends much upon the diſcre- 
tion of the Court, yet foz the greg 


ter part, it is not grantable fox the 
Defendant, unleſs when he is ago? 
as well as the Plaintiff, oz unleſs 
there be a default, and Laches in the 
Plaintiff: therefoze there can be 
no Trpall by Provifo againlt- the 
King (unleſs with the — 

| Generall” 


oo SE kX 7-9 


Tryalls ger pais. 45 
Generall's conſent,) becauſe no de- 
default , o2 Laches can be imputed 
tothe King: But an avowant in 


Replevin, may have a Venire facias Proof preſently 


with a Proviſo, immediately after after Iſſue 
Ilue joyned, be cauſe he is adoz, and Jed. 


in nature of the Plaintiff, 


But note the Nota (in Stamford's 
Pleas,del,Coron. fol, 155.) That if How the Plain- 
by negligence of the Plaintiff , the = may ſtop 
Defendant ſues a Venire facias with — 
aProviſo , pet the Plaintiff may at p 
his pleaſure ſtay theDefendant,that 
he hall not pꝛocced in his Pꝛoceſs; 
in pꝛaping a Tales, upon the Defen- 


dants Proces, as it appeares IT. 15 H. 


J. fol. 9. And the Dekendant ſhall 


nevet be received to perſue this 
P2oceſs with a Pcoviſo, ſo long as 


the P per ſues, 02 is ready 
to per ſuß appears, Mich. 14 H. 
7. fol.7. 9 


And ſ&ing the Tales men offer 7 es men. 

themſelves to us, we will tell them 

upon what accompt t ey come, be- 

foe they thruſt themſelves into the 
E Inqueſt 


„ 6 4% BD & 


— 4 commonly foz the love of 


— 


* 
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Why the Venire facias runs to 
have the Jury appe 
minſter, though the Tryall 
inthe Councry. Of the © Writ 
of Niſt prius,when firſt given, 
when grantable , when not, 
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nce ; but it may be, to do 
2 their Neighbours a ſhzewd 


CAP. V. 


car at Yeſj- 


and in what Writs, Of the th 


Tales at Common Law , and 
by Statute, When the Tranſ- 
ſcript of the Record of the 
Niſt prius differs 
Roll, whereby th 
non- ſuired , 
Diſtringas de no do. 


E 


iff is 
ve 4 


e may 
a 


the 


Ut to obſerve the Dethod K 
the zit, the next woꝛds are 
Coram 
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Coram ] uſticiariis noftris de Banco 
apud Weſt minſt. cali die, And here 
fir ſt of all, you may ask me to what 
urpole the Sheriff is commanded 
o cauſe the Jurp to come to Weſt- 
minſter, when they are to try the 
Cauſe in the Country, and in truth 


are not to come to Weltminſter, 1 


mult confeſs the reſolution of this 
queſtion is not unneceſſary $ where- 
foze we muſt know, that oziginally, 
befoze the zit of Nik prius was 
given, the pur poſe foz which the 
Iz, men were to be ſummoned upon 
the Wit of Venice facias to tome to 


all intended to be there, if a full 
Jury appeared; if not, then a Hab. 


Corpora, (with a Tales ſometimes 


annexed to it, the foꝛm whereof pou 
may { in the Regiſter) and if they 
di) not appear at the Return in the 
Hab. Corpora, then went out the | 


Ditringzs, This J ſpeak of the b. Corpus, 
Common Pleas! But t he courſe of Da 


the Kings Bench, and Exchequer, is, 
E 2 akter 


Why the Veui- 
A ; "© e facias is to 
Weſtminſter, was, that contained in have che Jury 
the Mzit, videl. Ad faciend. quan- ap | 
dam Juratam;fo2 then was the Try- er. 


51 


ppeat at Meſt- 


Y 


ringas. 


Tryals at Bar. 


Where a Jury 
is Not compel- 
lable to appear 
at Hiſtmiaſter. 
LY 


- 
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after the Venice facias, to habe 
Diſttingas, leaving out the Hab, 
Corpora, Tryals then were all at 


the Barr, (J ſpeak not of Aſſizes,)! 


But now, becauſe Jurozs did not 
uſe to appear upon the Vente facizs, 
it being without penalty; Tryals 
at the Barr, are appointed upon the 
Hab. Corpora, and Diſtringas, becauſt 
the Jury will moze certainly ay- 
pear at the day in the Diſtrings, 
through fear of fozfeiting Jlues! 
which the Sheriff returns on the 
Diſtcingas, not on the Venire facias 
By the Statute of 18 Eliz, cap.) 
No Jury ſhall be competled to ay- 
pear at Weſtminſter, fo2 the Tryal 
of an offence (upon any penall Lav) 
committed above 30. miles from 
Weſtminſter, extept the Attozny Gs 
nerall can ſhew reaſonable cauſe foj 
a Tryal at Barr. 


Thus it was at Cammon Lay), 


" befoze the giving of the zit d 


Niſi prius, when all Jurozs , tot: 

ther with the parties, came up fi 

the Rings higher Courts of — 
w 


- 
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where the Cauſe depended ; which 
(when Suits multiplyed) was to 
the intolerable burthen of the 
Country, 27 E. f. cap.4. wherefoze 
by tye Statute of Wettminſt, 2 cap. vi privs, when 
70, A Wait of Niſi prius, was firſt firſt giver, and 
given; And that, in the Venire fa- her ctore. 
cias, as we map {& in the fozm of 

the Wit there mentioned, Scil. 

Przcipimus tibi quod Venire facias 

coram. Juſticiariis noſtris apud Weſt- 

mon, in octabis, Sancti Michaelis, niſi 

talis & talis tali die & loco ad partes 

illas venerint 12, &c. By Which 

Watt it appears, that the Venire 

— was —— returnable, till — 

e day ok the Niſi prius. But the 7% 
miſchief thereof was ſo great, part- — 
ly in reſpect that the parties not 
knowing; the Jurozs names, could 
not tell how to make their Chal- 
lenges, ano ſo were ſurp2ized; an) 
partly, in reſpec of the Jury, who 
were greatly deloped by the El- 
ſopns of the parties, that by the 
Statute of 42 E. 3. cap. 11, It is 
Ordained, That. no Enqueſt, but Al- 
lizes and deliverances of Goals, be ta- 


E 3 ken 
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ken by Wtit of Niſi pꝛius, nor in o- 
ther mannet, at the Suit of the great 


or ſmall, before that the names of all 
The names of them that ſhall paſſe in the Inqueſts be 


the Jurors muſt returned in the Court. Ano their | 


be returned in- names muſt be returned upon a 
before ary Pannel annexed tothe Venire facias 
Tryall, and {0 that eit her party may have a Co- 
why. py of the Jury , that he may know 
| whom to challenge: And the Fury 
not coming upon the Venire facias, 

make a feigned default, which war- 

rants the Diſtringas, &c. unleſs they 


appear at the day of the Nifiprius. 


a So that by what hath been laid, 
Courts diſcre. vou may perceive to what pur pole, 
tion, whether the Sheriff is commanded to caule 
to grant a Niſ the 12. men to come to Weſtminſter, 
Prius, or not. though the Tryal be in the Coun- 
try. And that, ad faciend quandam 

Juratam, becauſe it is in the diſcre- 

tion of the Court, whether fo grant 

a Mzit of Niſi prius, oꝛ to have a 

Tr pall at the Barr ; And fox this, 

the Duke of Exetet being Plaintiff 

in Treſpaſs, a Niſi prius was pꝛay- 

ed fo: the Duke, and it was ä 

by: 


MAN eee Fr. , ca..mc we 


— 
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koz that the Duke was of great 
power in that County, And if the 
Tryall ſhould be had in the Coun- 
try, inconvenience might thereupon 
follow.as you may read, 2 Inſt. 42 4- 
and 4 Inſt. 16 1. Nay in ſome Caſes, 
(as if the Cauſe require long exa- 
mination, cc.) it is not in the power 
of the Court to grant a Nik prius; 


Cafes , as it appears by the zit 
in the Negiſter, 186.) the Ring 
by his Mit may 3 com- 
mand the Juſtices, that they ſhall 
not award any Mit of Niſi prius; 
and if they have, that they ſuper- 
ſede it. F. N. B. 240. 24r, No Niſi 
ius ſhall be granted where the 


ing is party, without eſpeciall where the 
Warrant fcom the Ring, oz the King is con- 
Attozney Generalls conſent, Stamf. crned. 


156. F. N. B. 24t. 4 Inſt. 16 t. 
And now ſince the Niſi prius (fo2 


ſo it is called, becauſe the W022 Nip prevs, why 
prius is bekoꝛe venerint, in the Di- fo called. 


ſtringas, &c. which was not ſo in the 
venice facias, upon the Statute of 
E 4 W. 2. 


Cour tcannot 


if the Ring pleaſe; Foz in ſuch — a Naß 


No Niſi prius 
before of 
Venare facias 
is returned. 


The Tales at 
CommonLaw. 
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W. 2. cap. 30. betoze rehearſed,) 
mult not be in the venice facias, be- 
cauſe the names of the Juro2s are 
to be returned to the Couct, befoze 
the granting of the Nih prius; 
therefo2e the Niſi prius is now in the 
Hab. Cor. and Diſtringas, And if the 
Sheriff re urn not a Pannel of the 
Juto2s, upon the venire facias, there 
ſhall be no Niſi prius upon the Tales, 
untill a Pannel be returned, 27 H. 
6. fol. 10. 1 H.s. fol. 1 1, which bzings 
me again to ſpeak of the Tales. 


A Tales is a ſupply of ſuch men, 
ag were impanalled upon the Re- 
turn of the venire facias, grantable, 
when enough of the pꝛincipall Pan- 
nell to make a Jury do not appear, 


oꝛ if a full Jury do appear, pet if ſo | 


many are challenged, that the zeſi- 
due will not make a Jury: a 
Tales my be granted. And this 
at Common Law was by Tits of 
Decem tales, Octo tales, &c. (out of 
the Kings Courts) one of them al⸗ 
ter another, as there was ned, un- 
till there was a full Jury, BY 
4p pd ahh es no 
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nom by the Dtatutes of 35 H. 8.6. 
45. P. M. 7. 5 Eliz, 25. and 14 Eliz, 


9. | 
The Juſtices of Aſſize, and Niſi 


prius, at the Requeſt of Plaintiff, ** 


dz Demandant, Defendant oz Te- 
nant,o2 of the pꝛoſecuto tam quam, 
(if two, moze, oz but one of the pꝛin- 
cipall Pannel appear at the day ok 
Niſi prius,) may pꝛeſently cauſe a 
fupply to be made of ſo many men 
as are wanting , of them that are 
there pꝛeſent ſtanding about the 
Court ; And hereupon the very act 
4 called a Tales de circumſtan- 

But lince none can come after the 
Reporter, obſerve with me his Nota 
Lecteur, in his roth Repozt 104. 
That at Common Law, in the 
granting of a Tales, five things art 
to be conſidered , 


1, The time of the granting, 
&c, thereof. 

2. The number of the Tales. 

3+ The oꝛder of them. 

4s The manner of Tryall, that 


is, 


G 


% 


37 


Tales by 
Statute, 


* 
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is, where, by them with others, and 
where, by them only. 

5. The quality of them is to be 
tonſi dered. 

As to the ürſt, 4 things are like- 
wiſe to be conſidered, 

1. That the time of granting 
them, is upon default of ſo many 
of the pꝛintipal Pannel, that there 
cannot be a full Inqueſt. 

2. That at the time of granting 
them, the pzincipall Array ſtand; 
fo2 Tales are woꝛds ſtmilitudinary, 
and have reference to the aſſem- 
blance , which then ought to be in 


. effec; and therefoze if the Array be 


guaſhed, oz all the Polls challenged 
and treited, no Tales ſhall be award- 
ed, fo2 then there are not Quales, 
but in ſuch a Caſe, a new venice 
Ficias ſhall be awarded. But if at 
the time of granting the Tales, the 
mincipall Pannet ſtand, and after- 
wards is quaſhed as afozeſatd, yet 
the Tales ſhall ſtand; Foz it ſuffi- 
teth if there were Quales , at the 
time of granting the Tales, 


2. It is to be obſer ved, that he 


which 
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which is meerl" Defendant, cannot 
pꝛay a Tale“, till the Plaintiff hath 
made defeult. - 

4+ In ſome Caſes. a Tales ſhall be 
granted after a full Jury vppear ⁊ is 
wozu, as it a Jury be charged, and 
afterwards befozeaVerdi& given in 
Court, one of them die, a Tales ſhall 
be awarded. and no new venire fa- 
cias, and ſo if any of the Juroꝛs im- 
pannelled die befoze they appear; 
and this appears by the Sheriffs 
retozn, the Pannell ſhall not abate. 
but if there be need, a Tales ſhall be 
awarded, And the time ko Chal- 
lence, and tryall of the Tales, is ak- 
ter the pꝛincipall Pannel be tryed; 
and ik the pꝛincipall Pannel be at- 
firmed, the ſame tryo2s ſhall try 
the Tales; But if it be quaſhed, 
then the two tryers of the p2inct- 
pall, ſhall not try the Tales. 

As to th? ſecond,to wit, the num- 
ber, two things are to be obſerved. 


1, That inall Caſes, the Tales 
dught to be under the number of the 
puincipall in the venire facias, = 

3 
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leſs in Appeales) as in Attaint, un- 
der 24. ad in other Attions where 
tie venire facias is of 12, under 12, 
Ano the Rezſon wherefoze moze 
than the number may be granted in 
Appeals of the Ylaintiffs part, is, 
becauſe the Defendant may chal- 
lenge peremptoꝛily; and if default 
be in the Plaintiff , then the De- 
ken dant may pꝛay a Tales, and the 
Reaſon is in favorem vitz. and that 
he may expedite and fre himſelf 
from veration, and the queſtion of 
his life, to; fear that his Witneſſes 
ſhould die. 


2. That the number ought al- 
wapes to be certain, as 10. 8, 6, 
92 4. &c, But now by the Statute 
of 35 H. 8. a Tales de Circumſtani- 
busmap be granted , as well of an 
uncertain, as a certain number, and 
that by foꝛce of tyeſe woꝛds in the 
Stat. 35 H. 8. So many, &c. as ſhall 
make up a full Jury. 


As to the third, to wit, the O1- 
der, It is to be known, that al- 
wayes 
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wayes in every new Tales, the num- 
ber ſhall be diminiſhed , as if the 
fir ſt be 10. the ſecond ſhall be 8. and 
ſo always leſſe. But if the Tales 
awarded be quaſhed by Challenge, 
you may have another of the Came 
number, 


As to the fourth, to wit, the man- 
ner of Tryal, that is commonly by 
them with others;but by them only, 
when after the granting the J les, 
the p2inoipall Pannel is quaſted, 
then the T.ryal Hall be on ly by the 
Tales; oz if the Tales do not amount 
to a full Enqueſt, another Tales to 
ſupply the fozmer,may be granted. 


As to the fifth, to wit, the Qua⸗ Therefore if 
lity of the Tales, they ought to be the Yenire fa- 
of the ſame quality as the Qualeg cis be net de 
are; and therefoze if the firſt be Wett. lr, 


per medietatem ſinguæ, of Cngliſth 


gue, the Tales 


and Aliens, ſo ought the Tal:s to be, ; E. 4. 12. 


ſo if the Principal be out of a fran- 
chiſe, ſo if the Venire facias be di- 
rented to the Coroners, {5 ought the 
Tales; and all things which are re- 
quired 


Attaint. 
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quired by the Law, in the Quales, 
are required in the Tales: as you 
may read in the akozeſaid Sta- 
tutes. vide, Stamf. Plees del Corone, 
fol. 155. 


Where a Juro2 is withdzawn, 
when the Plaintiff intends to bzing 
the Cauſe to Tryal again, he may 
have a Dift:ingas, &c, with a Decem 
Tales, ws 


By the Statute of 23 H. 8. ca.3. 
It there be not enogh ſufficient 
Freeholders as are required in an 
Attaint, in the County where ſuch 
Attaint is taken; a Tales may be a- 
warded into the Shire next ad⸗ 
joyning. 


Ik the Tranſcript. of the Reco2d 


ol the Niki prius be miſtaken, and 


not warranted by the Rolls ,--fo 
which cauſe the Plaintiff becomes 
non-ſuit , he may have a Diſtringas 
de novo, upon motion to the Court, 
and the Pollea ſhall not be reco2ded, 
Cro, 1 part. 204. Foz there is but a 

Tranl⸗ 
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Tranſcript of the Becozd ſent to 
the Juſtices of Ni6 prius, Firſt they I of > 


were Juſtices of Aſſ ze, and therefoze 2 


they retain that name ſtill, though Ad. 
Aſſizes are very rarely + F-+ np 


[3 this common Action of Ejectment 
hath Ejected moſt reall Actions;and 
lo the Aſliſe is almoſt out of uſe. 
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CAP. VI. 


Of the number of the Jurors, 
and why the Sheriff returns 
24. though the Venire facias 
* 12. If he re- 

turns more or leſſe, no Error, 


mentions 


and of the number 12. 


. 
— —— — — 


Noon fo2 the Huales and theſe 
you ſ foz number, muſt be 
12. by the Common, Law, D. and. | 


St. fo. 14, koꝛ quality, liberos & lega- 
les homines. And firſt of their num⸗ 


ber 12, And this number is no leſs - 


eſtemed of by our Law then by Ho- 


Of the nuniber 1y Writ; At the 12 Apeſſles on their 


12, 12, Thzones , mult try us in our 


eternall State, god Reaſon hath | 


the Law to appoint the number of 
12, to try our tempozall. The 
Tribes of Iſrael were 12, the Pa- 
triarchs were 12. and Solomons Offi- 


cers 
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cers Were 12, 1 King, 4 There- 
foze not only matters 5 fac were 
tryed by 12, But of ancient time, 
12. Judges were to try matters in 
Law, in the Exchequer Chamber,and 
t-ere were 12. Counſellors of State, 
fo2 matters of State; And he that 
wageth his Law, muſt have 11, o⸗ 
thers with him, which think he 
ſayes true. And the Law is ſo pꝛe- 
tile in this number of 12. that if the 
Tryall be by moꝛe oz leſs, it is a 
Myſ-triall; But in Enqueſts of Ok⸗ 


Plow. Com; 


in prozmio, 


65 


12 Judges, 


Leſs then 12. 
in Inqueſts of 
Otkce, 


fice, as a Wit of Waft, there leſs Finch 40e. 


than 12. may ſerve. F. N. B. 107. c. 


and in Wits to inquire of Dama- 


ges, the juſt nnmber of 12. is not 


requiſite, koꝛ they may be over oz 


under; And although there can be 
no Uer dia, but by 12. pet by anci- 
ent courſe and ulage, (which as my 


oꝛd Cooke tells you, makes the 


Law in this Caſe, 1 Inſt, 155.) the 
Dheriff is to keturn 24. Ind this 
is fo2 expedition of Julkice ; fo2 it᷑ 
12, hould only be returned, no 
man ſhould have a full Jury ap- 
pear 0} ſworn, in reſpect of Chal- 

i lenges. 


484. 


Why che 
Sheriff re- 


wrns 


241 
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lenges, without a Tales, which 
Hould be a great delay of Tryals ; 
And koꝛ this cauſe at common Law, 
'twas Erroz if the Sheriff return- 
ed leſs then 24, But now it is re- | 
medied by the Statute of 18 Eliz, 
If the Sheriff ds à miſ-return, [@ Cro. I part,223, | 
a ron li.5. 36,37. BY which Books it ap- 
chen 24 iris PLArs , that if the Sheriff return 
no Error, but 22, &c. it ſhall not vitiate the 
Uervict of 12. No, though a full | 
Jury da not appear, ſo that the | | 
Tryal is by ten ok the p2incipal | | 
Pannel, and two of the Tales, not- 
withſtanding Maynards Opinion ts | f 
the contrary, and Cro, 3. part. 587, | f 
Muſt nor re- The Sheriffs uſed to lummon a- | ! 
turn above 24, bobt 24. Scil. effrenatam wulticudi- | 1 
nem. but now they are pꝛohibited 
by Statute, to ſummon above 24, | C 
Weſtm. 2. cap. 38. b 


Where there Ts make a Turpin a Wait of] { 
wust be 16. Night, which is called the Grand | &. 
and 24, ina aſſize, there muſt be 16. Scil.four| Li 
Jury. Knights, and 12, others; the Jury pe 
in an Attaint, called the Gzand| C 

Jury, muſt be 24. Fir ch 413.8 485. 
hen 
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When Pꝛoceſs uſed to be made ne ah 
out againit the Witnefſes in Cara fg. Wit | 
nominat, to jopn with the Jury in the — * 
Tryal of the Ded, then the num- ouniber js in- 
ber was uncertain, arcgding as the certain. 
number of Witneſſes were in the 
Dead: wherekoze no attaint lay, if 
the Deed were affirmed, becauſe 
moe then 12, jopned in the Ger- 
dick. But otherwiſe, if the Deed 1 
| | was not found, becauſe Witneſſes Sers 
; | cannot pꝛove a Negative, F. N. Br. 
| | 106.b, 1 Inft.6, 2 Inſt. 130. &c. 
8 
] 


Tf 12, ace ſwo2n, and one of 
them depart by conſent, another oZ 
the Paunel may be \wo2u, and joyn Juror deparrs; 
„ | with the other 11, in the Ger din. — 2 
i- | 11,6. 13. conſent. : 
d]| In Erroꝛ upon a Judgment in | 
4s Cornwall, becauſe the Tryal was A Jury of 6. 
but by 6. adjudged that it was er- 
roncous,, though it was returned 
af | ſecundum conſuerudinem ĩbidem ante, 
nd} &c. fo2 ſuch Cuſtoms are againſt 
ur Lam, unleſs in Wales, which are 
uy permitted by Act of Parliament. 
ny Cro. i. part. 59. 


yes #8 © can 


„ 
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CAP. VII. 


N Who may be Jurors , who not; 
who exempted; and of heir 
Quality, and Suftciency. 


= | 


Jur-rs muſt be QD much for their anntber, nert | | 
Liber. their Quality is to be conſider | 
ed; And fot this, the Wit infoxyms | 

you who they ought to be, 1. Liberos, 

that is, Fremen, not Uillains; oz 

Aliens, and that not only F2e- | ! 

, men, and not bond; but alſo thoſe | 2 

as have ſuch freedom of minde, that | : 

they ſtand indifferent, without any | | 

Obligation of Affinity, Intereſt, o: | fi 

any other Relation whatſoever, to | k 

either party ; ſometimes the wo2d a1 

roreſcue, Probos, inſtead of Liberos, is attri- | ki 
cap, 25. buted to them; they are both god B 
Epethites fo2 a Juror, but J eltern Ly 

the firſt molt ſignificant, C 
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2, They ought to be Legales, not 
outlawed, not ſuch as have loſt Li- * 
- beram legem, o2 become infamous, 
as Recreauts, perſoas attainted of 
Felony. falſe Uerdic, Conſpiraky, 
Perjury, Pzemunire, oz Fozgery 
upon theStat.of ; Eliz.cap-14. and 
not upon the Statute of 1 H. 5. 3. 
Not ſuch as have had Judgment to 
loſe their Ears, ſtand on the Pil- 
l0zy 02 Tumbzel, oz have ben ſfig- 
matized oz branded, no2 Jaft2els, 
neither can any ſuch be Witneſſes, 
I Inſt, 6, 


; | 3+ Homines; they ought to be A jury of 

men, (pet there ſhall be a Jury of Womes. 

+ | Women to try if a Woman be En- 

t | ſeint, upoa the Wit de ventre in- 

p | ſpiciendo,) But what kinde of men 

+ | theſe ought to be, is wozthy to be 

o | known, And. koz this, ſome men 

d | are exempted from ſerving in Ju- 

j- | ries, in reſpect of their Oignity, as 

d Barons, aud all above them in dee 

n | gre ; any ure exempted by the nw of 
| Whit de non ponendis in Aſſiſis. . N. — 

B. 166. as aged perſons 70, y2ars 

F 3 old. 


= - — CY 
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CAP. VII. 


* 1 


| 
Who may be Jurors , who not; 
who excmpred ; and of their 
Quality, and Sufficiency. 


Jur-rs muſt be O much for their number, next 
Liber. their Quality is to be conſi der- 
ed; And foz this, the Wit infozms 
you who they ought to be. 1. Liberos, 
that is, Friemen, not Uillains; oz 
Aliens, and that not only Fzä- ! 
, men, and not bond; but alſo thoſe | < 
| as have ſuch freedom of minde, that | . 
they ſtand indifferent, without any | . 
| Obligation of Affimity, Intereft,0z | f 
| any other Relation whatſoever, to | k 
1 either party; ſometimes the wo2d | a 
porteſcue. Probos, inſtead of Liberos, is attri- | T1 
cap, 25. buted to them; they are both god B 
Epethites fox a Juror, but J eſteem | Tv 

the firſt molt ſignificant, 


— 8 1 n 1 


Derr 
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2, They ought to be Legales, not 
outlawed, not ſuch as have loſt Li- **#*** 
beram legem, oz become infamous, 
as Recreauts, per ſons attainted of 
Felonp, falſe Uerdia, Conſpirakp, 

Per jur p, Pzemunire, oz Fozgery 
upon the Stat. ok 5 Eliz. cap. 14. and 
not upou the Statute of 1 H. 5. 3. 
Not ſuch as have had Judgment to 
loſe their Ears, ſtand on the Pil- 


lozp 02 


Tumbzel, o2 have ben ſtig- 


matized oz branded, nor Jaft2els, 


neither 


can any ſuch be Witneſſes, 


I Inſt, 6. 


3. Homines; they dught to be A Jury of 
men, (pet there ſhall be a Jury of Womes. 
Women to try if a Woman be En- 


ſeint, u 


pon the Tit de ventre in- 


ſpiciend 


e,) But what kinde of men 


- theſe ought to be, is wozthy to be 


known, And. koz this, ſome men 
are exempted from ſerving in Ju- 


ries, in 


| Barons, b be Ex:mprion f 
gere; Pany*are exempted by the Franptiano 
| Whit de non ponendis in Aſſiſis. h. N. J 


reſpect of their Dignity, as 
aud all above them in de⸗ 


Z. 166, as aged perſons 70, bears 


— - 


— - 


1 3 old. 


70 


Who are to 
be exempted 
from Jurics, 


A Jary of 
Attorneys, 
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old, and many others are exempted, 

as Clerks, Tenants in ancient Des 
meſne . Piniſters of the Fo2reft, 
(out of the Foreſt )t Cozoners, 


Enkants under the age of 14. pears, 


Officers of the Sheriff, ſick decre- | 
pid men, and ſuch as are exempted 
by the Kings Charter: yet in a 
G2and Aſſize, pzeambulation. At- 
tsint, and in ſome other ſpecial Ca- 
ſes , ſuch men as are not exempted 
by reaſon of their Dignity, ſhall be 
kozced to ſerve , notwithſtanding 
their exemption in other Caſes, 
De Dakons Office of Sheriffs, 
fo. 121. 52 Hf. 3. cap.14.'2 Inſt. 127. 
130. 378. 447. ind 561. Counſel⸗ 
lozs, Attozneps, Clerks, and other 
Piniſters of the Rings Courts, are 
not to ſerve on Juries; But J 
finde one Jury made of Attozneys 
of the Common Bench, and Et⸗ 
chequer, Jn a Cale bꝛought upon 
a Bill in the Exchequer , by Sir 
Thomas Seton, Tuſtitz againſf Luce 
C. fo2 calling ot him Traytor in the | 
p2eſence of the Treaſurer and Barons 
of the Exchequer, Andthis Jury of | 
At- 
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Attorneys gave the Juſtice one 
hundzed marks damages, 30 A- 
fize 19. | 


KL De vicener. de C. Tt is not ſuf- 

ent that they dwell in the Coun⸗ 

ty, but they are to be of tye Neigh⸗ vine 
| bourhod , Nay, le plus prochenies, 
| to the place of the fact, as by Artic, 
ſuper, cap. 9. it is appointed: They 

mult be moſt near, moſk ſufficient, 

; and leaſt ſuſpicious, ib. as IJ ſhall 9 


5+ Quorum quilibet habeat qua- Sufficiency of 
tuor libras ter re, tenement. vel reddit. jurors. 


; ——.— ad minus; This is their 
r ficiency, where the debt oz dama- 
ges (oz both together, 1 Inſt, 272.) 
amount to 4e Marks 92 above; The 
; | Cufficiency of Jurors in other Caſes 
of leſſer moment, is ſtill left to the 
q diſcretion of the Juſfices,Forteſcue, 
rt | Cap.25, who, (experience tells us) 
e | neverrequire — under 4 li. per 
annum, acco2ding ts the St2tute of 
$ 

f 


27 Elix. cap. 6. befoze which, men of 
40 5. per annum, ſerved ; But nei⸗ 
＋ 4 ther 
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ther this, noz the Stat. of 35 H. 8. 
extend to Juries in Cities, Towns 
Cozpozate, oz other piviledged 
places, oz in the 12, Sbires of 
Wales, ſo that there they hall be r6- 
türned, as b:foze they lawfully 
might have been; fo2 the Jurors ſuk⸗ 


fitiency in Attainte, lee the Sta- 


tutes, 15 H. 6. 5. 18 H. 6. 2. and 
12. F. 


It is the general courſe of the 
Mold, to eſteem men acca2ding t6 


their Eſtate; Foꝛ Quantum quiſque , 


ſua nummorum ſervar in arca, Tantum 


bubet et fidei; And Ture J am, the 


makers of this Law, had cauſe 
enough to da ſo; in this Caſe ; fo2 
if men of leſs Eſtates ſhould ſerve 
in Juries, ſuch Fellows would oaly 
be ſhifted inta Enqueſts , as had 
moꝛe ned to be relieved by the 8 d. 
then diſcretion to ſikt eut the truth 
of the fan *Tis lard to get an 
unbyaſted Jury now; But ſurely, 
leks rewards would (ener b2ibe 
and bye s meaner men, than theſe, 
There koze leaſt poverty oz _ 
x | ify 


” # ia, oo wc. -Y 
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ſity ſhould tempt: Every Juror muſt 
have 4 li. per annum, as ato2eſaid, of 
Fre-hold, out of Ancient Demeſne, 
And the Court may in matters of Jurors of a- 
great conſequence , direc aVenire bove 4. per 
facias, fo2 a Jury of above 41, per 
annum, a piece, but not under Cro.2. 
part. 672, But in ſuch Caſes (eve⸗ 
ry one knowes ) the Court moſt 
commonly o2ders the Prothonotaty 
to chuſe 48. out of the Sheriffs 
; Book of Freeholders,of the moſt ſub- 
ſtantial men in the County,and the 
parties ſtrike out 12. a piece, then 
the Sheriff returns the reſt, 
Et qui nec D. E. nec F.G.aliqua affini- 
tate attingunt, the Law is very caute⸗ 
lous, in not leading men into temp- jurors muſt 
tation: Therefoze leaſt kindꝛed and yor be of af- 
Affinity, hould hong the Conſci- fit 10 che 
ente to help a Mend , sur Ju:ors FR 
muſt not be related, to any of the 
narties ; And fo? this Reaſon like- 
wiſe , the Statutes pꝛovide, that 
no man ek Law ſhall ride Judge of 
Aſſize, oz Goal⸗ delivery in his own 
Countrp. $R.2.2, 33 H. 8. 3 
u 


S „ „ 


Tryalls per Pais. 
But becauſe moſt things concern- 
ing the Quality ans Sufficiency 
pry „ will come moze pꝛo⸗ 


p under the Title Challenge, 

refer vou thither ; And 

Arſt, obſerve mo x particularly , 
f 


De us vicinet. Jury ouctht to | 
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CAP. VIII. 
Concerning the Viſue, from 


_ what place the Jury ſhall 
come, ec. 


n_— —_— ww _ - 


Icinetum is derived of this viſe. 
wozd V-cinus, and ſixenifieth 
Neighbour-hwd, oz a place near at 
hand, oz a Neighbour place, where 
the queſtion about the fac is moved. 
And the moſt generall Rule ( ſaith 
Coke, 1 Inſt. 125.) is, That everp 
* Tryal ſhall be, out of that Town, 
Pariſh, oz Hamlet, oꝛ place known 
out of the Town, &c. within the 
Necoꝛd, within which the matter of 
fac iſſuable is alledged, which is 
' moſt certain and neareſt thereunts, 
- , the Inhabitants whereof, may have 
| He better, and mo2e certain know- 
ledge of the kad, 


And 
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And if the fac be alledged in qua- 
dim platea vocar, Kingſtreet in pato- 
chia ſanctæ Margaretz in Com. Mida. 
Pariſh, In this Caſe the Vidpe tannot com? 
ut of Platea, becautè it is neither 
Town, Pariſh, Hamlet, noz place 
-vit of th. Meighbour⸗ hd, whereof 
Jury man rome by Lam but in 
this Cafe, it ſhall not come out of 

Weſtminſt, bet out vf the. Pariſh of 
St. Margaret, becauſe that is the 
moſt certain, Eut therein alſo it i 
to be noted, that ik it had been al- 
ledged in Kingltreet, in the Pariſh of 
St. Margaret, in the County of 
Middletex,. then ſhould it have came 
out of Kingſtreer; foz then Could 
King(treet hav? ben eſteemed in 
F Law a Town: Foz whenſoever a a 
plac? is alledged generally, in 
pleading (without ſome addition to 
declare the contrary, (as in this 
Caſe it is) it ſhall be taken foz a 
Town, 
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Town, 


cnve ny 


And albcit parochia generally al- 
ledged, is a place incertain, and 
and may (as we ſer by experience) 
include 


' Parochia, Y 
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include divers Towns; yet if a 
matter be atledged in parochia, it 
ſhall be intended in Law, that it | 
containeth no moze Towns than 
one, unleſs the party do ſhew the 

contrary, But when à Variſh is Mere. 559; 
alledged within a City, there with⸗ 

out queſtion the Viſne ſhall come out 

of the Pariſh, fo2 that is mote cer- 

tain than the City. 


Tf a Treſpaſs be alledged in D. 
and nul ciel ville is pleaded, the Jury 
ſhall come de Corpore Comitatus. De. Corpore 
But if it be alledged in S. & D. and C'mdus. 
nul tiel ville de D. is pleaded, The 
uty ſhall come out de vicineto de 8. 
Foz that is the mote certain; ſo if 
a matter be alledged within a Man- 
no2, the Jury ſhall come de vicineto 
Manerii, But if the Danno? be al⸗ 
ledged within a Town, it ſhall 
tome out of the Town, becauſe that 
is molk certain, fo: the Mannoꝛ map 
extend into divers Towns, And all 
| theſe points were reſolved by all 
the Judges of England, upon Confe- 
rence between them , in the Car — 
˖ 0 b 


Manner: 


DF 
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Jobn Arun4ell Eſd; indicted to the 
death of William Parker. | 


De Corpore UWihere there map be a ſpeciall | 
Com, Viſne, the. Tryal ſhall never be de 
Corpore Comitatus. Leon. 1 part, 
10g. | 
In a«eall A*ton where the De- 
Keireryed mandant demands Land in one 
where tbe County, as Heir to his Father, and 
Land lies, alledges his Birth in another 
where not. County, tf it be denyed that he is 
Heir, it ſhall not ve tryed where the 
Birth is alledged, but where the 
Land tyeth; Foz there the Law 
pꝛeſumes it ſhall be beſt known 
who is Heir, But if the Defendant | | 
make himſelf Heir to a Woman, | 
(for that is the ſurer, and moꝛe cer- 
tain ſide, and the Mother is certain, 
when perhaps the Father is incer⸗ 
tain) and thergfo2e there it ſhall be 
ee g. bar. tryed where the Birth is alledged, 
3:8. Cro. 2. becauſe they have maze certain Co- 
part. 303. — then where the Land lp⸗ 
eth. | 
ardy. And ſo if is where Baſt r dy is 1 
— alledged, the Tryal ſhall be in 


R 
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like Caſe, Mutatis Mutandis. 

| Tf the man plead the Kings Let- — 3 

ters Patents, and the other party Land lies 

| plead non coyceſſit, it ſhall not be 
tryed where the Letters bear date, 
fo2 they cannot be denyed, but 
where the Land 1lyeth. 


Every Tryal mult come out of 
the Neighbour-hod of a Caſtle, 
Dauno2 , Town, oz Hamlet, oz Viſac: 
place known out of a Caſtle, Pan- 
noz, Town oz Pamlet , as ſome 
Foypeſts, and the like, as befoze, 


Every Plea concerning the per- 
ſon, Plaintiff, c. ſhall be tryed Wir g 
were the Wit is bzought, brought at 
Commen- 
When the matter alle>ged ex⸗ L*. 
tendeth into a place at the Com- 
mon Law , and a place within a 
Frauchtſe , it hall be tryed at the 
Common-Law, 


Matters done beyond Sea, 

may be tryed in England, and 

. | therefoze a Bond made beyond 
: Dea, 


** „ r 1 W 
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Mater done Dea, may be alleadged to be made 


beyond Scaz 
how. tryable 
m Eveland. 


Alien. 


Tryalls per Pais. 


in any place in England, if it bear 
date in no place; But if there be a 
place, as at Burdeaux in France, then 
it ſhall be alleadged to be made 
in quodam loco vocat, Burdeaux in 
France, in Iſlington, in the County 
of Middleſex, and from thence ſhall 
come the Jury , 1 Inſt? 261, Lach 4. 
and 5. So if the Tenant plead, that 


the Demandant is an Alien bozn, 


under the Obedience of the French 
Ring, and out of the Legiance of 
the Ring of England; the Deman⸗ 
dant may reply, that he was bozn 
at ſuch a place in England, within 
the Kings Legiance, and hereupon 
a Jury of 12, men ſhall be charged; 
and if they have ſufficient Evidence 
that he was bozn in France, o2 in 
any other place out of the Realm; 
then-thall they finde, that he was 
bozn out ef the Kings Allegiance, 
And if they have ſufficient Evi- 
dence that he was bozn in England, 


02 Ireland, oꝛ Jernſey, oꝛ Jetſey, 2 
elſewhere within the Kings Obedi⸗ 
ence, they ſhall finde that he was 


bozn 


7 
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bozu within the 31 
And this hath ever been the plead⸗ 
ing, and manner of Tryal, in that 
| Cafe, So of other things done be- 
| youd Sea, the-adverſe party may Thing, dose 

alledge them to be done at ſuch a beyond Sea, 
place in England, from whence the | 
Jury ſhall come, and in a Spectall 2 oof wa 
Uerdic, they may finde the things 36+ 2 
done beyond Sea, Ib. lib. 7. 26. 


Oo when part ok the ac is done 

in England, and part out of the 

Ream, that part that is to be per- i a 
kaxmed out of the Realm , if Tue the Realm, 
be taken therenpon , ſhall be tryed and part 
here by 12. men, and they ſhall vichin. 
come out of the place where the 

Whit oz Action is bzonght, Ib. 

lib. 6. an 


Erez, fo2 that Judgment was pal age ted 
givett by default aghinff the Defen- where be 
dat, being au Inkant, Illue was Land lies 
„taken that he was of full age. And 
, | Godfrey moved, whether the Tryal 
- | hauld be in Norfolk, where the 
Land mie, oz in Middleſex , _ 

bas — 


Tryalls per Pais, 
the Action was bzoyght, And the 
rt held, that it ſhould be tryed 
in the County where the Land lay ; 
and Tapfield ſaiv, Jt was ſo ad- 


* - ©, _ 
- 
8 * 
* 


judged in the Kings Bench, betwen | - 
Thragmotton and Burknd, Cro, 3, 


patt. 818. 


4 Ik the Venue ariſe in two Coun: 
ties, the Jury upon . Venite faciar, 

This is called ſhall come from both, 6. out of one 
a Jeynder of Cauntp, and 6, from the other. 


Fach. 46. Cr0.3,part, 646. but by conſent. of 
| parties, entred upon Necozd, it mar 
be hy 5. out of one, and 7. from:the 


Jury ow of two gther, as appeat 3, Cro, 3. pant. 47 l. 
Counties. where in Replevin , the Defeuvant 
avows koz damage feht; The 


common by pꝛelcription in loco quo, 
&c. being Broadway in the County 
of Worceſter, apzurtenant. te his 
Manns? of D. in the County a 
Gleucelter,and Iſſue ther eupon, and 
2, Yeryre facias aWwarded te the 
Sherifts of the ſeveral Counties, 
and nom 7, cf the County of Wor- 


And 


| 


Plaintiff by bis Replication claim 


ceſter appeared, and 5. of Glouceſtat. 
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And although there ought to have 
ben 6, {won of each County, to 


try that Jilue, as appears 49 Ed. 3. 
1. 31 H. 8. 46. pet bp the aſſent of 


the parties, thoſe 12. who appeared, 


by avvice of all the Juſtices, were 
ſwom, and tryed ths Iſſue. And it 
was commanded , that this Allent 
ſhould be entred upon Reco2d ; fo2 
otherwiſe it would be a ſtrange 


Meũdent. 


In an Adion of Trover , apud 
Paxtom in Com. Hunt. the Defendant 
— a Bargain and Sale, apud 


83 


on in Com. Hereford, in the Covenant in 
Market there, whereby he alter con⸗ P. to ſell at R. 


derten them, apud P. in Com. Hunt, red at P. 


The Plaintiff ſaith , that he was 
poſſeſled of thofe Gods, apud. P. in 
Cam. Funt. and that J. S. there 
ſole them from him, and by Cove. 
nant detwirt him and the Deken⸗ 


dant, at P. in Com. H. he ſold them 


to the Defendant, as he hath plead- 
ed: The Tſſue was upon the Cale 
made by Covenant, &c. And it was 


| tryed in the Countp of Hunt. and 


GS 2 found 
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found fo2 the Plaintiff, And it was 
moved to be a mif-tryal; foz it 


ought to have ben by a Jury of the 
County of Hertford. oz at leaſtwiſe 


by a Jury of both Counties; But 


it was adjudged to be well tryed, 
becauſe the ſale is confeſſed,and the 
Iſlue is upon the Covenant alledg- 
ed in Hertford, Cro. 3. part. 5 c . 


uſureus Con- In Debt upon a Bond in London, 
tract in ano- the Defendant pleaded an uſurious 
ther Couny. Contract in the County of War- 
wick; the Plaintiff replyed, that 
the Bond was made upon god con- 


ſideration, Abſque hoc, that it was 


made fo2 ſuch uſurious Contract! 
8 the Tryal ſhall be in the County of 
be — — Warwick; fo the Bond is confeſ- 
nor where the led, ang the uſury in Warwick is 
Action is only in queſtion; ſo if the Iſſue be, 
brought. whether the Deed were made by 
Dures, the Trpal ſhall be where the 
Dures, and not where the Deed, is 
ſuppoſed to be made, Cro, 3. 


part. 195. 
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Where Jilue is taken upon a ſur- 
render, it ſhall be tryed where it 
was alleadged to be done, and not 
where the Mannoꝛ 12, of which the 
Copy-hold is hol den, Ib. fo,260,Br, 
tit. Viſne. 1 14. 


In an Aſſumpſit Iaid at London in Ward or Hun- 
Warda de Cheape, the Venire Was dred, no good 


85 
Lur render. 


De pa ochia de Arcubus in Warda de Var. 


Cheape, whereas na Pariſh was 
mentioned befoze in the Count, 
and adjudgad that the Venire 
was ill laid in the Count, foz 
a Venire facias map be of a 
Town, Pariſh, Mannoz, oz other 


place known, but not of a Hundred 


oz Ward, ib. and ſo it is adjudged, 
ib. Cro, 1. part. 165, fo2 the Ward in 
4 City, is but as the Pundzed in a 
County, 

Where the Viſne is laid to be at 
a City, in an*Action bꝛought in a 
ſuperioꝛ Court,o2 within the City, 
though it be both a City and Coun⸗ 
ty, the Venire facias may be de vici- 
net. Civitatis, Lach, 258. Though it 
hath ben held not gd, but that the 
Venice facias muſt be{ de Civitate, 

| G 3 leaving 


2 


. 


City. 


leaving out Viciner, as pon may 
read in Stamf. 155, But now the 
Caſe in Cro.2. parc, 308. and Bulky, 
I, part, 129, {ay , that all Venice 
fac: are awarded de vicinet. Civi- | 
tatis, which is intended as well de | 
Civitate it ſelf, as de viciner. infra 
"20 Juriſdictionem of the City, And ſo 
March 125. It is, de viciner. Civitatis, 02 de vici- 

'/ * pet. or de Civitate Coventty,Eborum, 
Norwich, Sarum, Briſtow, Exon, and 
all other Cities which are Coun- 
ties in themſelves ; In all places 
beſides London, no mention is made 
of the Pariſh oz Ward; Ib. 493. | 
But in London, the Pariſh and 
Ward is mentioned, And therefo2e 
it was adjudged, Cro. 2.-part, 150, 
That it was not god to alleadge 
any thing done in London general- 
ly; But it muſt be, in what Pariſh, 
from which a Venice may be; But 
where a thing is laid ina City „in 
alta Warda there, and the Venire fa- 
* cias is krom the City onlp, it is 
wa well, becauſe it ſhall be intended 
there be1 no moe Mar ds in the ſame | 

Cit p. Cro. 3. part. 282. 4 


Le ndon. 
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A Venife facias Was at ded De viciner. , 
from T. and not de vicinet. de T. and leg out ill. 
foz this cauſe tefolved to be ill, awd 
not amendable, Cro. 2. part. 399. Bro, 
tit. Ven. fa, 8. 


Ik the Ilue be si rex Conceſſic Where the 
per Hteras patemes, The CTrpall Land ins. | | 
thall be, as hath bien ſaid, where the 
Land ties, and not where the Patent 
was made, beraufe the Patent is of 
Record ; aud ik it be traverſed , it 
hall be tryed by the Record, and 
therefoze the Tue being upon non 
6onceſſit , the Ylki? is not upon the 
Pitent; but Where the Illue is upon 
don Conceffit, 02 non dimifie., of a 
thing which palleth by Dꝛed, the 
CTrpal ſhall be where the Gꝛant oz 
Demiſe is alleadged But of a Fe- 
oment , oz Leafe fog life pleaden, 
the Illue being non Feoffavir, 02 non 
dimific, Livery otght to de made, 
| and therefoze the Tryal ſhall be 

where th? Lan» lies. Cro. a. pitt.376. 

3. patt. 2 59. 


G 4 Where 
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Where the offence is laid in the 
Count to be in one County, and the 
Juſtificat'on in another County, 
Where the and t e Plaintiff replies, de inmtin 
Action is laid ſua prop: ia, & c. Tye Viine ſhall be 
in one Count), where the J u7ification is alledeed; | 
= 3 As, one Example foz all, to illu⸗ 
ansther, the ſtrate. In an Acton upon the Cale, 
Tryal ſhall be fo2 1022s ſuppoſed to be ſpoken at 
where the Ju- Bridg-North,in the County of Salop, 
hearion 35, the Defenvant pleads, that be ſpake 
them as a Witneſs upon his Dath, 
upon an Jſſue tryed at Chard, in the 
County of Somerſer. The Plaintiff 
replies de ſon tom demeſne, &c. And 
thereupon it was tryed by a Venite 
facias ot Bridg-north , And Erro; 
thereof aſſigned, becauſe it ought to 
have bern by a Viſne of Chard, where 
the Tuffification aroſe, and it was 
held clearly to be a miſ-tryall; and 
not ayded by the Stat. of Jeofailes, 
wherefoze the Judgment was re- 
verſed.. Cro, 3. parc, 468. 261. 970. 
More 410. «ef "| 


= 4 4 
F 8 
. 
* * 


In an Acton of the Caſe againſt | 
a Sheriff, upon an eſcape in London, | 
and | 
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andthe Arreſt laid to be in South- e u 


eſca ©. Way, ', 


— adjudged, that the Viſne ard ae where 
Hall be where the eſcape was, be⸗ «he Atreſt was, 
cauſe that is the ground of the Aai⸗ 

on ; and not where the Arreſt was. 

Cro.z. part. 27 . 


In Debt upon an Obligation, 
payment was pleaded, apud domum 
manſionalem Rectoriæ de Much-Ha- 
dam, and the Venire facias was de 
vicineto de Much-Hadhaw, where it 
zugght to have been de vicinet. Recto- 
riz de Much-Hadam ; but it was ad. 
judged god, becauſe Much-Hadam is 
here intended a Vill. Ib. 804. So 
you l&, that where a thing is al- 
ledged to be done at the Capitall 
| Houſe*sf D. there the Venice ſhall be Rectoriæ. 
of D. Fo? that is intended to be all 
| | one with the Vill. but where it is Cattell. 
| at the Caſtle of Hartford, c. There 
| the Venice facias ſhall not be de vi- 
cinero de Hartford; but de Caftro de 
| Hartford, fo2 Caſtrum Hartford. is 

intended a diftinc place by it lelk, 
and ſo ok all Caſtles. Cro, 2. part. 

, | 239, More 862, 
=” Where 
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i . Where the Jlue ig not par tel ot 
uber. the Manno; of D. oz the Cuſtom of 
a Paunoz is in queſtion, the Venire 

ought. to be of the Maunoz. Hob, 
284, Cro, 2. patt · 327. If the Was 
noz be laid to be in a Vill, the | 
Venire facias may be of the Manno 
in the Vill. as de vicineto manerii de 
Stanſted Yall in Windham, Cro, 2, 
art.405. More 85 1. Arundels Caſe; 
i. 6. 14. 


In. the Common Bench, in Treſpit, 
fo: taking away a Bag of Pepper, 
the Defendant juſtilled as Servant | _ 
of the Maior and -Commonilry 'of | | 
London, foꝛ M har tage due to them, | 
by the Cuſtom of London, which 
the- Plaintiff refuſed to pay. The 
Plafntiff reylyed, that the Cuffs 

London. vid not extend ts him, becauſe he 
was a Free-man. of the City, and 
sught not to pay TWharfage; to 
whith the Defendant re⸗ſoyned, that 
the Cuſtom extended to him, as well 
as to ſtrangers; upon which, Ilcue | 
was joyned. 


Reſolved 
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\Reſolved, 1, That the Yue ol 
ſhould be tryed per Pais , not by the Recorder, 
manth of the Recorder, becauſe he 
certifies nothing but what the 
Maior and Aldermen direc, who are 
| concerned in the cauſe. | 


2, That the Venire facias ſhould 
not be awarded to th: Sheriffs of 
London, no2 Middleſex, becauſe the 
Tryals there, are by Fremen. But venere the 
it ſhall be to the Countp next ad- yal Gall 
joyning, viz, to the Sheriff of Surry, be by the 
So where any City is concerned, Ceaniy next 
the venite facias ſhall not be dired⸗ ing. 
ed to the Dfficers of the City, but 
to the County next adjoyning, Hob. 
85. Stiles 137. More 871. 


Where a Pan lends a Poſe to pere 2 man 
another to till his Land, and the lends his horſe 
Dozſe dies with exceſſive Labour, in one place, 
the Viſme ſhall be from the place * _ 

. | where theexceſſive labour was, and 5% here be 
| | not where the delivery was, Mare i, Ipod. 


| | 287. vide Hob, 188. 


Where 
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Promiſe in 
one place, 
and breach in 
another. 
Viſne guided 
by the Iſſue. 


Minemer . 
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Where a pꝛomiſe is laid in one 
place, and the bzeach in another, the 
Viſne mult be acco2ving to the event 
of the IAllue, whether it be taken 
yu pzomiſe, oz bzeach. But 
if no place be alledged fo2 the 
beach, c Jſſue be taken upon it, the 
Viſne muſt be from the place of the 
pꝛomiſe, which ſhall be intended 
right, where the contrary appeares 
not, ſ& Godbolt 274. 

Eafter 39 Eliz, Jn the Kings Bench, 
Treſpaſs, Aſſault and Battery, en 
Wilts, continuing the Aſſault in 
Middle ſex, andiadjudged that the Ju- 
rors ſhall come out of both Coun⸗ 
ties. More 538. 


The name of a Mannoꝛ, oꝛ Land, 
v2 other locall thing, ſhall be tryed 
where it lies, becauſe it is locall ; 
but the name oz addition of a per⸗ 
ſon, ſhall be tryed where the Action 
is brought, becauſe this is tranſito⸗ 
ry; Bro. ur, Viſne 7. lib. 6. 65. 


In Covenant upon an Indenture 
of Demiſe of the Rectory of Stoken 
Church 


— — 
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Chufch, in the Connty of Oxford, 
That the Defendant had good Power 
and Authority to demiſe: The Inden- 
ture was alledged ts be made at 
| London, and the Venire facias was 
awarded to the Sheriff of Oxon, 
and this being aſſigned foz Erroz, 
Judgment was affirmed, and this 
adjudged to be god. More 710, be- 
taaſe the Rectory was in Com. 
Oxon, Vide, pag.45. 


Where the Parich is named by Pariſh. 

way of denotation, oz explanation 

of the place, where the Fact is al⸗ 

ledg ed to be done, as at the Pariſh- 
Church of Hauk-hucknol, thete the 

Venire facias ſhall be of the Town, 

not of the Pariſh, Bulſtr. 1 part. 

60, 61. 


Where the 
Land lies. 


If the Fact be alledged in King- Town. 
ſtreet, in the Parich ok St, Marga- 
tete, in Com. Mid. Pou have alrea- 
dy heard that the Viſne ſhall be from 
| KRivgſtreer; becauſe it is intended to 
de à Town; but where it is al- 
ledged to be done at the —_—_— 


Hall, o2 Lincolas- Inn- Hall, &g. in 
Holbern , the Viſne · halt be from 
Holborn , which is the Townu ; foz 
Ins of Court, As Yelverton laid, it was never heard 

of any Venire facias to be had of any | 
of the Inns of Court, Bulttr. 2. part, | 
Not from houſe 120, eſpecially of the Hall, boc zuſt | 
or hall. it cannot be of a Houſe , much leile | 
of a Hall. | 


In Ejeament upon a Demiſe 
made at Denham of Lands in pare- 
chia de Denham predict. The Viſne 
map be of Denham, oz of the Pariſh 
of Denham, becanſe Denham & Pa- 
rochia de Denham predict. are all ont 

Pariſh, by tntendment of Law. Bull. 2. 
part. 209. More 709, Hob. 6. But 
when it appears by the Reco2d,, 92 
is intended that the Pariſh is mo2e | 
ſpacious than the Town, as the | 
Caſe in More $37, where in Eject 
went the Leaſe was alledged to be 
made at Bredon, of Tythes in W. | 
and W. Hamlets within the Pariſh of ! 
Bie don, there the Venire facias mult- | 
not be of Bredon, but of the, Pariſh, | 
becauſe it appeares, that the Pariſh | 

ex- 


Tryalls per Pais. 35 
extends further than the Town. 
Hob. 326; 


Where an Adion of Debt fo) For Rene 
| Rent, is n ought upon the 1 here the 
c the Contract, by the Leſſor, as a- pc fur and 

atuft the Leſſee „ B} his Ficittors, * 

Arrearages due in the like⸗ time 
of the Teſlator, the Viſne may be laid 
in amp place; but where the Action 
is bzought upon the privity in Eſtate, 
as againſt the Agree of the Leſſee, 
oꝛ his Executots, fo Rent due after 
the Teſtators death, the Viſne muſt 
be; where the Lands lie. Lach miſ- 


e. 197. li. 3. 24. 


N Walkers Caſe , in Debt upon a Debt for rent 
Leaſe of Land in another County, . — in an- 
Nibil dehet, ſhall be tryed where © ber County, 
the Action is bought. Br. tit. Viſne 
ty. Vide, peg. 93. 
"Jn Repkevin bought by Strede, 
againſt Hartly, foz taking a Diffreſs 
t RBailden, the Defendant made Co- 
| Unſauce as Bayliff, becauſe that lo- 
| cus in quo, &c. was holden of W. 
| = as ot his Panuo! of Baildon, 
and 
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and upon Iſſue, hors de ſon fee, the 
Venire facias, was de vicineto de a 
Baildon ; and upon motion that the 
Venirefacias aught to have ben, ag 
well from the Mannoz, as the | 
Town, The Conrt adjudged it 
Manner. to be well enough, koz that the 
Court ſhall not intend the Mannoꝛ 
was larger than the Town, becauſe 
it doth not appear ſo ts be, though 
poſſibly. it might, as like the Caſe 
of Town and Pariſh, Hob, 305; 
326. 
| Tf the Sheriff return that there 
Viſne next are no Freholders of that Viſne, oz 
cg, if the Viſne be where the Rings" 
Wit runs not, as in the Cinque 
Ports, &c. oz in a place where the 
men are p2iviledged, from ſerving 
on Juries out of that place, as the 
Ille of Ely, &c. the Plaintiff may 
pꝛay a Venice facias of the Viſne next 
adjopning, and ik the Viſne be in 
Wales. Wales, (ou briefe le Royne Court) the 
Venire facias ſhall be directed to the 
Sheriff of the next Engliſh Coun- 
ty, to cauſe.the Jury to come De pro- 
pinquiort Viſne of his County, — | 
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the Viſne in Wales adjopning, Ficz, 
Abridg. tit. Viſne 8. Juriſdict. 24. 


I the Viſne is in ſome part mic⸗ Viſa on- 
awarded , oz ſued out of moze pla- awarded in 
ces, 02 fewer places than it ought to? 
be,ſo as ſore place be right named, 
this is ayded by the Statute of 
Jeofalles, which hath ended the diffe- 
rences, in many Caſes repozted in 
our Boks, concerning this point, 
wherefoze J purpoſely omit them. 

Erro2, tos that the Judgment Inf amy, where 
was given by default againſt the the Land lics. 
Defendant, being an Inkant, upon 
Jlue that he was of full age, ad- 
judged, that the Tryal ſhould be in 
Norfolk, where the Land was , and 
not in Middleſex , where the Action 
was bzought. Cro. ;. N 

If the Viſne cometh krom a wrong 
place, pet if it be pet aſſenſum patti- May ve our © 
um, and ſo entred of Recozd, it „ Cone : 
ſhall ſtand foz Omnis Conſenſus col- IE 
lt erroreM.- 1 Iaſt. 125. 
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CAP.:1E 
Challenges. | 


* Du have already ſen of what 

Viſne the Jury ought to bet The 

next thing to be conſivered, is con- 

cerning Challenges, And fo2 this, 1 

ſhall p2eſent vou with my Lozd | 
| Cooks Collegion. 1 Inſt, 156. The 
| rather becauſe he hath taken moze 
. pains in the gather ing and metho- 
di zing this Learning, then any 

other one point whatſoever ; And | 

J know no Reaſon, wherekoze A 

may not as well uſe his method, foꝛ 

the perfection of this Treatiſe ,- as 

he hath uſed other mens method and 

matter, (eſpecially Perkins, whom | 

he ſeldam cites) koz the perfection | 

of hie: Judgment hath the pꝛehemi⸗ 

nence of Invention, and the Law 

hates nothing moze then Innova⸗ 

tion; wherekoze J ſhall follow his | 
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method in the deſcription of a Chal- 


lenge , omitting the Bak Caſes, 


and Aut hozities cited by him, 


Challenge is a 192d common as Challenge: 


well to the Engliſh as to the French, 
and ſometimes*ſignifieth to claim, 
and the Latine wozd ts vendicace; 
ſometime tn reſpec of revenge to 
challenge into the field, and then it 
is called in Latine, vindicare oꝛ pto- 
vocare; Sometime in reſpect of par- 
tiality oꝛ inſufficiency, to challenge 
in Court perſons returned on a 
Jury. And ſ&ing there is no pꝛoper 
Latin wot 3 to ſigniſie this particu- 
lar kind of Challenge, they have 
framed a word anciently wzitten 
Chalumniare, and Columpniare, and 
Calumpniare , and now wiitten Ca- 
lumniare, and hath no affinity with 
the verbe Ealumnior , 02 Calamnia, 


which is derived of that, foꝛ that is 


ek a quite ot er ſenſe , ſignifying a 


kalle accuſer , and in; that ſenſe, Calumniator. 


Bratton uſeth Calumbtiator to be a 
falſe accuſer t but it is derived of 
the old wozd Caloir, 02 Chaloir, 

D 2 which) 
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which iu one lignification is to care 
koꝛ, 02 fozeſe&, And koꝛ that to chal⸗- 
lenge Jurors, is the mean to care foz | 
o2 kdzeſœ, that an indifferent tryal | 
be had, it is called Calumniate, to 
challenge, that is, to except againſt 
them that are returned to be Jarors, 
and this is his pꝛoper ſignification; | 
But ſometimes a Sommons, Som- 
monitio is ſaid to be Calummiata,and 
a Count to be challenged, but this 
is impꝛoper ly. And fozaſmuch as 
mens lives, Fames, Lands, and 
Gods, are to be tryed by Jurors, it 
is molt neceſſary that they be Omni 
exceptione majo es, and therefo2e J 

will handle this matter the mot 

Challenge to Jurors is two- 

| 1 

— kold, either to the Array, oz to the 
Polls: to the array of the pꝛinci- 

To the Array, Pall Pannell, and to the array of 
the Tales, And herein you ſhall un- 

der ſtand, that the Jurors names art 

ranked in the Pannel one unden 

another, which ozder oz ranking the 

Jury is called the Array, and the | | 

Uerbe, to array the Jury, and ſo ue | 

| ſay 
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ſay incommon ſpeech, Battail array, Array. 


fo2 the o2der of the battail. And 
this arrap we call Atraiamentum, 
and to make the array, Arraitare, de- 
rived of the French woꝛd Arroier; ſo 
as to challenge the array of the 
Pannel, is at once to challenge oz 
except againſt all the perſons ſo ar- 
raped 02 impannelled, in reſpec of : OL N 


4 : . 8 * 
the partiality oz default of the ..--- 
Sheriff, Cozoner, o2 other Dfficerſ”.” + 


that made the Return, 


And it is to be known, that there pia 
is a-p2incipal cauſe of challenge to Challenges. 


the Array , and a challenge to the 
favour 2 pꝛincipall, in reſpec of 
partiality, as firſt, if the Sheriff o2 
other Dfficers be of kindzed oꝛ af- 
finity to the Plaintif,oz Defen- 
dant, if the affinity continue. Se- 
condly, Ik any one 02 moe of the 
Jury be returned at the denomina- 
tion of the party, Plaintiff oz De- 
fendant, the whole array ſhall be 
quaſhed. So it is ik the Sheriff re- 
turn any one, that he be moꝛe favou- 
rable to the on: than to the other, 

ID 2 all 
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all the array ſhall be quathed, 
Thirdly, if the Plaintiff oz Defen- 
dant have an Action of Battery a- 
gainſt the Sheriff, oz the Sheriff 
againſt either party, this is a god 
cauſe of challenge. So if the Þlain= {| 
tiff oz Dekendant have an-action of 
debt againſt the Sheriff,(but other - 
wiſe it is, i the Sheriff have an acti- 
on of debt againſt either party) 02 
if the Sheri have parcel of the 
Land depending . upon the ſame 
Title, 02 if the Sheriff oyhis Bayliff 
which returned the Jury, be under 
the diſtreſs of either party; oz if 
the Sheriff oz his Bayliff be either 
of Counſel, Atturney, Dfficer in 
fee, 02 of Rob28,02 ſervant ofeither | 
party, Goſſip, oz Ar bitratoz in the 
ſame matter, and treated thereof, 
And where a ſubject may challenge 
the array fo2 unindifferency, there | 
the King, being a party , may alſo 
challeng for the ſame cauſe, as fo2 | 
Kind2<d, oz that he hath part ok the 
Land, oz the like; and where the 
array ſhell be challenged againſt 
the King, you ſhall read in our | 
Bwks, By 
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By default of the 
when the array of a Lis re- 
turned by a Bayliff of g ranchiſe, 
and the Sheriff ret@n it as of him- 
ſelf, this ſhall be quaſhed , becauſe 
| the yarty ſhall loſe his challenges, 
But if a Sheriff return a Jury 
within a Liberty, this is god, and 
the Loꝛd of the Franchiſe is dꝛiven 
to his remedy againſt him. 


Tf a Pet of the Realm, o2 L92d where there 
of Parliament be demandant oz muſt be a 
Plaintiff, Tenant oz Defenvant, Knight re- 
there mult a Knight be returned of used ef the 
his Jury, be he Lozd Spiritual, oz 7: 
Tempoꝛal, oz elfe the array may be 
quaſhed 3 but if he be returned, al- 
though he appear not, yet the Jury 
may be taken of the reſidue. And if 
others be joyned with the Lo2d of 
Parliament, pet if there be no 
Knight returned, the array ſhall be 
Anached againſt all. So in au at- 
taint, there ought to be a Knight 
| * 4 

nd w e King is party, as 
in travers ot an Dffice, he that tra- — - = 
W 4 verſeth 


iff, as 
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verſeth may challenge the array, as 
bereaftefWM: this Section ſhall ay- 
pear ; An ſo it is in caſe of life: 
And likewiſeKhe Ring may chal- 
lenge the array , and this ſhall be 
tryed by Tryo2s acco2ding to the 
uſuall conrſe, The array challeng: | 
e d on both ſides ſhall be quaſhed, 


And if two eſtrangers make a 
Pannel, and not in favourable 
manner fo2 the one party, oz the 
other, and the Sheriff returns the 
ſamie, the array was challenged fo} 
this cauſe, and adjudged god. 


g Ik the Bayliff of a Liberty re- 
turn any out of his Franchiſe, the 
 arrayſhall be quaſhed, as aw-arro} 
returned by one that hath no Fran- 

chiſe ſhall be quaſhed. 


Challenge to Challenge to the array fo? fa- 
the favour, vour: Me that taketh thig, mull 
ſhew in certain the name of him 

that made it. and in whole time and 

all in certainty: This kinde of 

Challenge being ns pꝛincipal chal⸗ 
lenge 
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lenge, mult be left to the dilcretton 


and conſcience of the Triozs; as if 
the Plainciff 02 Defendant be Tenant 
to the Sheriff, this is no p2incipall 
Challenge, fo2 the Lozd is in no 
danger of his Tenant , but © con- 
verſo it is a p2incipal Challenge; 
but in the other he may challenge 
fo? favour, and leave it to trpall. 


So affinity between the Sonne of 


the Dheriff, and the Daughter of 


the party, 92 & converſo, 92 the like, 


is no pꝛincipal challenge, but to the 
favour ; but if the Sheriff marry 
the Daughter of either party, 
02 e converſo, this ( as hath been 
ſaid) is a pzincipall Challenge, oz 
the like, But where the King is 
party, one ſhall not challenge the 
array fo2 favour, &c, becauſe in re- 
ſpect of his allcgeance, he ought to 
favour the King moze, But if the 
Sheriff be a Uadelect of the Crown, 
d2 other meniall fer vant of the 
King, there the challenge is god, 


and likewiſe the Ring may chal- 


lenge the array fo? favour. 
Note, 


For the King; 


| EC), ang 
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© Note, upon that which hath ben 
laid it appeareth, that the 5 


to the array, is in reſpec of the 
catiſe of unindifferency , oz default 
of the Sheriff oz other Dfficer that 
made the Return, and not in reſpec 


of the perſons returned, where. 


there. is no unindifference oz de⸗ 
faut in the Sheriff, &c. fo2 if the 
challenge to the Array be found 
againſt the party that takes it, yet 


de fhall have his particular chal- 


lenge to the Polls. 


In ſome Caſes a Challenge may | 


be had to the Polls, and in ſome 
Caſes not at all. Challenge to the 
Polls, ts a challenge to the parti⸗ 
cular perſons; and theſe be of four 
kinds, that is to ſay, Perempto2y, 
Pꝛincipall, which indure favour, 
and fo2 default of Hundzedo2s, 


Peremptozpy, this is ſo called, be. 
cauſ? he may challenge perempto- 
rily upon his own diſlike , without 
ſhewing of any cauſe, and this only 
is in caſe ok Treaſon oꝛ Felony, in 

fa- 


— 
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Law, the p2iſoner upon an Endic- 
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fvorem vitæ; and by the common 


ment oz Ap might chal 
thirty five , which was under t 
number of three Juries ; but now 


| the Statute of 22 H. 8. the number 


is reduced to 20. in petite Treaſon, 
Mur der and Felony; and in Caſe of 
high Treaſon, and Piſpꝛiſion of 
high Treaſon, it was taken away 
by the Stat. of 33 H. d. but now by 
the Stat. of 1 & 2 Phil. & Mary, the 
C n Law is rcvived foz any 
the pꝛiſoner ſhall have his 
ge to the number of 5. and 


| ſoit hath been reſolved by the Ju- 


ſkices, upon conference between 


them in the Caſe of Sir Walter 


Raleigh and George Brooks: But all 
this is to be under ſtod when any 
ſubject that is not a Peer of the 
Realm, is arraigned fo2 Treaſon 


mn Felony, But if he be a Loꝛd of 


Parliament , and a Peer of the 
Realm, and is to be tryed by his 
Þers, he ſhall not challenge any of 
his Peers at all, fo2 they are not 
ſ\wozn as other Juro2s be, but n 

e 


No Challenge 
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the party guilty oꝛ not guilty, upon 
their' Faith o2 Allegeance to the 
King, and they arg Judges of the 


fac, and every of them doth ſepa- ' 
rately give his Judgment, begin: | 
ning at the loweſt, But a ſubject | 
under the decree of Nobility, may 


in caſe of Treaſon 02 Felony, chal. 
lenge fo2 juſt cauſe as many as he 
can, as ſhall be ſaid hereafter, Jn 
an appeal of death, againſt divers, 
they plead not guilty, and one jopnt 
Venire facias is awarded, nf 


challenge perempto21ily, he thay be 
dawn againſt all. DtherwileV is 
of ſeveral Venire fac, 


Note, that at the common Law, 
befo2e the Stat, of 33 E.x. the King 
might have challenged perempto- 
rily without ſhewing cauſe, but᷑ only 
thit they were not god fo2*the 
King, and without being limited to 
any number, but this was miſchie⸗ 
vous to the ſubied, tending to inki- 
nite delares and danger. And there: 
koꝛe it is Enacted, Quod de cxtero 
kcer pro Domino Rege dicatur quod 
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juratores &c. non ſunt boti pro Re- 
ge: non propter hoc reManeant in- 
quiſitiones, &c. ſed aſſignent certam 
cauſam calumniæ ſux, &c. whereby 


the Ring is now reſtrained. 


to the Conſcience oz diſcretion of 
the Triozs. Df a pꝛincipal cauſe 
of challenge to the Array, we have 
ſaid ſome what already; now it fol- 
loweth with like bzevity , to ſpeak 
of principal Challenges to the 
Polls, (that is) ſeverally to the 
perſons returned. 


Pzincipal Challenges to the T. the Polls. 


Poll may be reduted to four heads. 
Firſt, Propter honoris reſpectum, fo 
reſpec of Ponour: Secondly, 
— 2 Defectum, fo2 want o2 de⸗ 
fault : Thirdly, Propter Affectum, 
rtiality; Fourth- 
m, koꝛ Crime oz 


— A 0 
, Prepter De 
Delia. 


FT «© 


Firt. 


| Phinoipal, ſo called, becauſe if it prigcipal 
be found true, it ſtandeth ſufficient Challepge to 
of it ſelf,without leaving auy thing de Polk, 
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Firſt, Propter Honotis teſpectum, 


— e As any Peer of the Realm, oz Lon 


the Polls, of Parliament, as a Baron 5 Uil. | 


count, Earl, Darqueſs, and Duke, 
koz theſe in reſpect of Ponour and 


Nobility, are not to be Cwozn on 


5 Toe Juries; and if neither party will 
'opter 9009/15 challenge him, he may chailenge 


—— himfelf ; fo, by Magna Charta it is 
pꝛovided, Quod nec ſuper eum ibi- 
mus; nec ſuper eum mittemus niſi per 
legale judicium parium ſuorumgaur per 

AP 9 b 

i legem .cerrx, Mom the Cammon 


dinſelt Law hath divided all the ſubjeds 
into Loꝛds of Yarliament, and in: 
Peers and to the Commons of the Realm, 
Commons, The Peers of the Realm are divi⸗ 
ded into Barons, Aiſcounts, Carls, 
Marqueſſes and Dukes; The Com- 
mons are divide) into Knights, El- 
quires, Gentlemen, Citizens, Peo⸗ 
men, and Burgeſſes: And in Juoge: 
ment of Law, any of the ſaid de- 
ares of Nobility are Peers to ano- 
ther:. As if an » Barqueſs, 
or Duke, be to be Med fo2 Trea- 
ſon oz Felo p. a Baron, 02 any o⸗ 
ther dexree of Mobility is his Peer, 
In 


— — 
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In like manner, a Knight, Eſq; 
= (hall be tryed per Pares, and 
k is by any of the Commons. as 
mntlemen, Citizens, Peomen, oz 
Burgeſles ; ſo as when any of the 
Commonsis to have a Trpal, et- 
ther at the Kings 9 05 between 
and party , ter ok the 
m ſhall not be imp lled in 
any Caſe | 

Secondly, Proprer Defgum, | 

1. Patriæ, as Aliens bo2n. | 


C hallenge 
Propter de- 


2. Libertatis, as Uillains oz feclum. 


Bondmen- and fox Champion mult 
be a freeman. 
+ Annui ſenſus. i. liberi tenementi. 
what yearly Freehold a In⸗ 


ought to have, that pafſeth upon 


where the debt o2 damage in the De⸗ 
tlaratton amvunteth to 40. Marks, 
Vide, Littleton, Sect. 464. Setondip, 
this Freehold uit! be in his own 
right, in Fer · inn le, F tail, foz 
tetme of his own Aike z fo? another 
mans like, although tt beupon con- 
dition, oz in the right of his Mike, 
out 


See before, 
Ouorum t 


of the life of a man. oz in a Uber babears 
Pleareall, oz in a Plea perſonal, 4 l. &c, 
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out of antient Demeſne ; foz Fre- 
hold within ancient Demeſne will 
not ſerve, but the debt oz damage 
amounteth not to 40. Marks, any 
Freehold ſufficeth, Thir dly, he 
mult have Freehold in that Coun: | 
ty where the cauſe of the Action ari- | 
ſeth,and though he hath in another, 
it ſuffice not. Fourthly, if after 
his return he ſelleth away his land, 

on if Ceſty que vie, aꝝ his Wife dy- 
eth, oz aft entry be made foz the 
condition bzoken, ſo as his Fra- 
hold be determined, he may be chal- 

lenged foz inſufficiency of Fre- 
hol d. | 

4. Handredomm: Firſt , by the 

common Law in a Plea reall, mixt, 

Challenges and perſonal, there ought to be four 

proper de- of the Hundzed (where the cauſe of 

e Action ariſeth). returned foz their 

better notice of the cauſe ; foz Vi- 
cini vicinprum, facta præſumuntut 
ſcite. And now ſince Littleton wzote, 
in a Plea perſonal, if two Hundre- 
dors appear, it ſufficeth ; and in an 
Attaint , although the Jury is 
double, vet the Hundredors are not 

double, 
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double, Secondly, Tf he hath ei 
ther -Fr&hold in the Puudzed. 
though it be to the value but of half 
an Acre, oz if he dwell there, though 
he hath no Frehold in it, it ſuffi- 
+ hirdly, if the cauſe of the 
ation riſeth in divers Hundzeds, 41. 
yet the number ſhall ſuffice, as if it Y 
had come out of one, and not ſeve- 

rall Hundredors out of each Hun- 

med. Feurthly, if there be divers 

hundzeds within one Let oz Rape, 

if he hath any Freehold, oz dwell 

in any ok thoſe Hundzꝛeds, though 

not in the p2oper hundzed, it ſuffi- 

ceth, Fifthly, if the Jury come de 

cdtpore Comitatus, 02 de ptoximo 

bundredo, where the one party is % Hundte⸗ 
Low of the Pundzed, oz the like, dr. 

there need be no Hundredors be re- 

tur ned at all. Sipthly, if à Hun- 

dredor after he be retutned, ſell a- 
wap his Land within that Dun- 
* | died, pet ſhall he not be challenged 
fox the Dundzed, fo2 that this no⸗ 
tice remains; otherwiſe” as hath 
ber ſaid fo2 his inſufficiency of 
Frchold, fo2 his fear to offerid, and 
* 5 7 to 


Challenges 
propter - 


fectum. 


Principal! 
Challenge. 
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tos have Lands waſted, xc. which 
is one of the Reaſons of Law, is 
taken away. Seventhly , he that 


challengeth foz the Pundzed, muſt 


ew in what Hund ꝛed it is, and not 
d2ive the other party to hew x 
Eightly, his. Challenge koꝛz t 

Dundzed is not ſimpliciter, but ſe- 
cundum quid; fo2 though it be found 
that he yath nothing in the Pun- 
dꝛed, yet ſhall not he be dꝛawn, but 
remain przter H. that is, beſides 
fo2 the Pundzed , and albeit he 
dwelleth, oz have Land in the 


'Hund2ed, yet mut he have ſuffici- 


ent Frehold. 

2+ Propter affectum: And this is 
of two ſo2ts.£ither wozking a p2in- 
cipall Challenge, oz to the favour, 
And again a pꝛintipal Challenge 
is of two ſozts, either by Judge- 
ment of Law, without any Act of 


his, 62 by Judgment of Law upon 


his own Art, 

And it is ſaid that a p2incipal 
Challenge is, when there is expzcſs 
fayour, oz exp2eſs malice, F irſt, 
without any Act of his, as if the 
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| Furo2? be of blend oz kindꝛed to ei- 
ther party, Conſanguineus, which ts 
| compounded ex Con & fanguine, 
| qunſtcodem fanguine natus, 48 it Kindreq: 
were ow 1 8 blood; 
and this is a principal challenge, 
fo that the Law pzeſumeth that 
one Kinſman doth favour another, 
| vefozea ſtranger, and how far re. 
mote (o ever he is of kindzed, pet 
the Challenge is god. And if the 
Nlaintiff challenge a Juror fo2 kin- 
ded to the Defendant, it is ns 
Counterplea, to ſay that he is of 
kind}ed allo to the Plaintiff, though 
he be in a nerer der, Foz the 
Wd2ds of the Venire facias > kozbid- 
derh the Juror to be of kindzed to 


| party. 6 
Ma body politick op incoꝛpozate, Bodies Po- 
le oz aggregate of many, bzing Licick. 
um Action that concerns their body 
L | politick oꝛ inco2po2ate, if the Juret 
be ok kindꝛed to any that is of that 
| | body ( although the body politick 
8 | 82 inco2potate can have no kind2ed, 
» | yer) for that thoſe bodies conlift of 
e | natural — it is a principal 

| - l 


» CY 7 
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lenge, A Baſtard cannot be of kin⸗ 
dꝛed to any, and therefo2e it can be 
no p2incipal challenge, And here 
Aﬀgity. . it is ts be known, that Affinitzs, Al- 

finity hath in Law two ſenſes, Jn 
his pꝛoper ſenſe it is taken foz that 
nerneſs that is gotten by mariage, | 
Cum duz cognationes inter ſe diviſe 
per nuptias copulantut, & altea ad al- 
tetius fines accedit, & inde dicitut 
Affinis. Ju a larger ſenſe Affinitas is 
taken alſo fox Conſanguinity and 
Kindzed, as in the TU it of Venice 
facias, and other where, Affinity,oz 
Alliance by Mariage, is a pꝛincipal 
Challenge, and equivalent foz Con- 
ſanguinity , when it is between ei⸗ 
ther of the parties, as if the Plaindf 

o Defendant marry the Daughter, 
o Couſin of the Juror, oz on Fore 
marry the Daughter oz Couſin of 
tie Plaintiff 02 Defendant, and the 
ſame coatinues , 02 Illue be had. 
But ik the Son of the Juror hatg 
mar ied the daughter of the Plaintiff, 
this is no pꝛincipal Challenge, but 
to the favour , becauſe it is not be- 
tween the parties. Pnch moze my 


- a 1 . — 


Tryalls per Pals. 
be ſaid hereof, ſed ſumma ſequor fa- 
ſtigia rerum. | 

Al there be a Challeuge foz Co- 
ſinage , he that taketh th? Chal- Cofinage, 
lenge muſt ſhew how the Juror is 
Couſin, Put pet ik the Coſinage, 
that is, the effec and ſubſtance be 
found, it ſnfficeth; foz the Law 
p2eferreth that which is material, 
befoze that which is foꝛmall. 

Ik the Juror have part of the Depending * 
Land that dependeth upon the ſame che ſame 
Title, Title. 

Ik a Juror be within the Hun⸗ 
died, Lect, oz any way wi hin the 
Seignto2y, immediately. oz medi⸗ 


117 


ately, o2 any other diſtreſs of either Dig rel.. 


party, this is a p2incipal Chal- 
lenge, But if either party be with- 
in the diſfreſs of the Juror, this no 
pincipal Challenge, bat to the 

Tf a Mitnes named in the Deep 
be returned of the Jury, it is a god Wirncb. 
cauſe of Challenge of him, So it 
is ik ene within age of one and 
twenty be returned, it is a god "fa" 


cauſe of Challenge, 


I 3 Upon 


* — Lon] mY - 
C 


8 ;bis dum Ac, in i the 
1 bath a Ger dic befgze, * the 
8 ſame cauſe , albeit it be reverſed by | 
Mit of Erro, oz it after Gerdi, 
Judgment were arreſted. So if he 
hath given a fozmer Uerdic upon 
the ſame Title oz matter, though 
between other chat Im But it is to 


be obſerved, that A may ſpeak once 
fo: all, that in this oz other like 
— Calis, he that taketh theChallenge 
rd. nut ſhew the Recozd , if he will 
have it take place as a principal 
Challenge, ptherwiſe he muſt con: 
clude to the favour , unleſs it be « 
Recoꝛd of the ſame Court, and then 
be muſt chew the day and terme. 
| So 1 one may be 1 * 
ged, t 2 was Inditoꝛ of t 
— Plaintiff 92 Defendant, either of 
Treaſon , Felony, Miſpziſion , 
Tr:ſpaſs, oz the like in the ſam? 
ry; he Juror be Godfath he 
ES, the juror odkather tot 
* Child of the Plaintiff o2 Defendant, 
92 e converſo, this is allowed to be 
J god * our Boks, 
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Ma Juror hath been an Arbicracor Arbliratos 
choſen by the Plaintiff o2 Defendant, 
in the ſame cauſe, and have ben in- 
fozmed of, 82 treated of the matter, 
this is a p2incipal Challenge, O- 
therwiſe ik he were never inkoꝛmed 
no? treated thereof; and otherwiſe 
if he were indifferently choſen bp 
either of the parties, though he 
treated thereof. But a Commitſ- 
ſioner choſen by one of the parties, 
for examination of Witneſſes in the 
ſame cauſe, is no p2incipal cauſe of — 
challenge ; fo2 he is made by the itener. 
King under the great Seal, and | 
not by the party as the Arbitratot 
is, but he may upon cauſe be chal- 
lenged fo2 favour, 

Ik he be of counſel, Servant, Couaſcl, 
62 of Robes,02 F, of either par- 
ty, it is a p2incipal Challenge, 


Ik any after he be returned, ds Eat er drink at 
eat and dꝛink at the charge of ei- che parties 
ther party, it is a pꝛincipal cauſe of bare. 
Challenge, otherwiſe it is of a 
Trio? after he be Cwozn, 


14 Ations 


. — Lag.) — * 
5 


Action brought either by the Ju- 
ror agaiuſt either of the parti 3, 22 
by either of the parties againſt 

him, which. may imply mal ce oz 

dil pleaſure, are ceuſes of pꝛincipal 
Cyallenge, unleſs they be bzougit ! 
by Covpn, either befo2e 02 after t:'e | 
return; fo: if Covyn be kound then 
it is no cauſe of Challenge; other 
Agions wrich do not imply malice 

o; diſpleaſure. are but to the ka- 

-vour , as an Actisn of debt, &c, 
More 3. 

Parfon and In à cauſe where the Parc on of a 

Pariſhes. Pariſh. is party, and the right of | 

the Church cometh in debate, a Pa- 
riſhioner is a p2incipal Challenge, 
Otherwiſe it is in debt, oz any other 

Ac on where the right of the 

.Church' cometh not in queſtion, 


Actions of 
malice, 


| | if Ik eiti ef party labour the Juror, 
. jar. and give him any thing to giv? his 
| | '7* , Uerdid, t'is is a pꝛincipal Chal- 
| | | lenge; But il eit her party labour 

14 the Juror to appear, and to do his 
Conſcience, this is no Challenge at 
all, but lawful foz him to do it. 

17 That 
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- That the Juror is a Fellow- 
Servant with either party,is no 
pyincipall Challenge but to the 
favour , 

Netther of the parties can take 
that Challenge to the Polls, which 


he might have had to the Array, 


Note, if the Defendant may have 
a pzirtipal cauſe of Challenge to 
the Array, if the Sheriff return the 
Jucy, the Pl:inriff in that caſe may 
foz his own expedition, alledge the 
ſame, and pꝛay Pꝛoceſs ts the Co- 
roners, Which he cannot have, unless 
the Defendant will confeſs it; but 
if the Defendant will nat confeſs it. 
then the Ptaintiff ſhall have a Venire 
facias to the Sheriff, and the Defen- 
dant ſhall never take any Challenge 
fo2 that cauſe, and ſo in like caſes, 
But on the part of the Defendant, 
any ſuch matter ſhall not be alledg- 
ed, and. Pꝛoceſs payed to the Co- 
roners, becauſe he may challenge the 
Jury fo2 that cauſe, and can be at 
no pꝛejudite. | 


Challenge 
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Fellow 
Ser Vance 


To the Polls, 


Fenire facias 
to the Core- 
ners, 


„ 2 X& = « 
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Challenge concluding to the fa- 

Challenges 
the faypur, * vour, when either party cannot 
| take any pzincipal Challenge, but 
ſheweth cauſes of favour , which 
mult ve left to the conſcience and 
diſcretion of the Triors. upon hear- | 
ing their evidence to finde him fa- 
vourable, oz not favourable, But 
pet ſome of them come neerer to a 
p2incipal Challenge then other. As 
ik the Juror be of kindzed, oz under 
the diſtreſs of him in the reverſion 
oꝛ remainder, 92 in whoſe right the 
Avowie oz Tultification is made, 
the like : Theſe be in p2incipall | 
Challenges, becauſe he in Reverfi: 
on, remainder, oꝛ in whoſe right the | 
Avowry oz Julfification is, is not 
party to the Recozd; otherwiſe it 
is, if they were made parties by aid, 
Reſceipt, oz Goucher, and pet the 
cauſe of favour is apparent; ſo it 
is of all pxincipal cauſes, if they 
were party to the Recozd, Now 
the cauſes of favour are inſtnite, and 
thereof ſomew hat may be gathered 
Faveur, of that which hath ben laid, and 
the reſt J purpoſely leave the Rea- 


der to the reading of our Bons 
| con- 


r 


concerning that matter. Fo2 all 
which the rule of Law is, that he 


mitt ſtand indifferent as he ſtands 


uſo. 


The Subject map challenge the King. 


Polles, where the King is party. 
And if a men be out-lawed of 
Treaſon oꝛ Felonp, at the Suit of 
the King, and the party fo2 avopd- 
ing thereof alledgeth impꝛiſon⸗ 
ment, oz the like, at the time of the 
Dutlawzy, though the Iſſue be 
ſoyned upon a collateral point, vet 
tall the party have ſuch Challen- 
Fes, as if he had been arraigned up⸗ 
on the crime it ſelf, fo2 this by a 
meane concerneth his life alſo. 


Proptet deliQum, As if the Juror 


| Tres. C 
be attainted oz conviced of Trea — WR 


ſon, oz Felony, oz fo2 any offence 
to life oꝛ member, oꝛ in attaint fo; 
« falſe Uerdict, o2 for perjury as a 
Witneſs., or in a conſpiracy at the 
uit cf the King, oz in any Suit 
(either fo2 the King, oꝛ ſoꝛ any ſub- 
jean) be adſudged to the Pillozy, 
Tumbzel, or the like, or to be 
manded, oꝛ to be ſtigmatique, o2 to 


habe any other cor pozal puniſh- 


ment 
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enges 


lofamous, 


Oatlawed. 


Whe ought to 
be on Jurics, 


Ar what time 
Challenges 
muſt be taken. 


Tryalls per Pais. 
ment whereby he becommeth infa: 
mous, ( foz it is a maxime in Law; 
Repellitur a ſacramento infamis ) 
theſe and the like are pꝛincipal cau- 
ſes of challenge, So it is if aman 
be outlawed in treſpaſs, debt, o; 
any other action, fo2 he is Exlex,and 
therefoze is not legalis homo. And 
old Books have ſaid, that ik he be 
excommunicated, he could not be of 
a Jury, 

De the Statutes of W. 2. and 
Arric, ſupra cartas, what perfons the 
Sheriff ought to return on Juries, 


And ſe F. N. B. breve de non penet- | 


dis in Aſſeſis & juratis; and the Re. 


giſter in the ſame zit. And fo | 


there what remedy the party hath 
that is returned againſt Law, ' 
It is necefſary to be known the 
time when the challenge is to be ta- 
ken. F irſt, he that hath divers chal- 
lenges, muſt take them all at once, 
and the Law ſo requireth indiffe- 
rent trials, and divers challenges 
are not accounted double. Second: 
ly, it one be challenged by one party, 


if after he be tried indifferent, it is 


time enough koꝛ the other pare? 0 
chal- 


e > Rr a. > eee ee. 
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challenge him. Thirdly, after chal- 
lenge to the Array, and tryal duly 
returned, if the ſame party take a 
challenge to the Polls, he muſt 


ſhew cauſe pꝛeſent ly. Fourthly, ſo 


if a Juro be fozmerly ( woꝛn, if he 
be challenged, he muſt ſhew cauſe 
— and that cauſe muſt riſe 

nce he was [wozn. Fifthly, when 
the King is party, oz in an appeal 
of Felony.the Defendant that chal- 
lengeth foz cauſe , muſt ſhew his 
cauſe pzeſently, Dixthly, Jfa man 
in caſe of Treaſon oz Felony, chal 


lenge fo2 cauſe, and he be tryed in- 
- different, yet he may challenge him 


peremptozily, Seventhly, a chal- 
lenge koz the Pundzed muſt be ta- 


ken befo2e ls many be ſwo2n,as will Nundredert. 
+ ſerve koz Pundzedozs, oz elſe he 


loſeth the advantage theres. 


Jn a Wiit of Right » the grand Wric®! Right, 


Jury muſt be challenged befoze the 


tour Knights, bekoꝛe they be return- 


ed in Court ; fo2 after they be re⸗ 
turned in Court, there cannot any 


 thallenge be taken unts them. 


Nota. 


* © a — * * 
5 


Tryalls per Pais. 
Nota. The Array of the Tates 
The Array of chalt not be challenged by any one 

%. party, until the Array of the pyinci- 
| pali be tryed ; but if the Plainfiff 
chaltenge the Array of the pyine(- | 
pall, the Defenvant map challenge 
the Array of the Tales. After' one 
bath taken a challenge ts the Poll, 
he cannot challenge the Array, { 


Now it is to be len how chal- 
lenge to the Array of the pzincipall 
Pannel, oz of the Tales, oz of the 
E chall be tryev,, and who ſhall 

tryoꝛs of the lame, and to whom 
moceſs ſhall be awarded, 


Ik the Plaintiff alledge a cauſe 
of challenge againff the Sheriff,the 
pꝛoceſs ſhall. be directed to the Co. 
zoner s, if any cauſe againſt any of 
the Cozoners, p2oceſs (hall be a- 
warded to the ret, if again all 
of them, then the Court ſhall ap“ 
il Elser. point certain Eliſozs, oz Oſlioꝛs 
5 (ca named ab eligendo) becauſe they 

are named by t:e Court, againſt | ® 
whole return, no * Ts, 
2p taken 
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Coreneri. 
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taken to the Array, becauſe they 
were appointed by the Court, but 
he may have his challenge to the 
Polls, Nate, if p2oceſs be once a- 

, warded foz the partiality of the 
| Sheriff, though there be a new 
Sheriff, pet pꝛoceſs ſhall never be 
awarded to him: foz the entry is, 
Ia quod vicecomes ſe non intromittat. 
But other wiſe it is, foʒ that he was 
| - _ t to either party, o2 the 

e. 

Tf the Array be challenged in Array. 
Court, it hall be tryed bytwo of 
them that be impannelled to be ap- 
pointed by the Court: fo2 the try- 
zz in that caſe ſhall not extied the 
4 | number of two, unleſs it be by con- 
e | ſent, But when the Court names 
two fo2 ſome ſpecial cauſe alleged 
f | by either party, the Court may 
name others; if the Array be quaſh- 
11 | ©, then p2oceſs ſhall be awarded, 
ut ſupra, Ik there te a demur to a 
challenge, the Judge befoze whom Demur to a 
pw. | the cauſe is to be tryed, may deter- Challenge, 
| nineit, 02 adjourn it to be heard an. dow det 
je] "ther time, Stiles 464, Vide Bulſtr. . 
N. 11.4, ITC 


Two Tryors; 


deter- 
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Array of the 
Tales. 
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ay It a Panncl upon a Venire facias | 
Principal and 5; returned, and a Tales, and the Ar- 


ray of the pꝛincipall is challenged, 
tie tryozs, which try and quaſh the 
Array, ſhall not try the Array of 
the Tales; koz now it is, as if there 
had. been no appearance of the pzin- 
cipall Pannel; but if the tryozs 


affirm the Array of the pzincipal, 


then they ſhall try the Array of the 
Tales. It the Plaintiff challenge 
the Array of the pꝛincipall, and the 
Defendant the Array of the Tales, 
there the one of the pꝛincipall, and 
the other of the Tales ſhall try both 
Arrapes. Foz other matter concer- 
ning the Tales,ſ& in Cokes Reports 
matters wozthy of opfer vation. 
M hen any challenge is made to the 
Polls, two tryozs ſhall be appoint- 
ed by the Court, and it they try one 
in nikerent, and he be wo, then 
Le and the two tryo2s ſhall try ano. 
ther ; an? ik another be tryed in il. 
ferent, and he be (won , t en the 
two tryo2s ceaſe, and tie two that 
be {won on the Jury ſhall try the 
reff, 1 


— 


| 


—_ a A an e . _- 


. 
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It the Plaintiff challenge ten, 
and the Defendant one, and the 
twelkth is Cann, becaulſe one cannot 
try alone, there thall be added to 
him one c allenged by the Plain- 
tif, and the other by the Oeken⸗ 
daut. hen the tryall is o be had 
by two Counties, the manner of the 


trpall is wozthy of obſervation, and 


apparent in our Boks, Ik the four 
Knights in the Wit of Nighe be 
Challenged, they ſhall try them- 
ſelves, and they shall coſe. the 
grand Aſſtze, an? try the challen- 
ges of the parties, Ik the cauſe of 
challenges touch the diſhor-32 , 02 
diſcredit ok the Juroz, he ſhall not 
be eramined upon his Oath, but in 
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Tryall of 
Challenges. 


Juror exi- 
miacd, 


other caſes he ſhall be examined up- 


on his Dath, to infozm the trpozs. 
Ik an Inqueſt be awarded by de⸗ 
fault, the Oekfendant hath loſt his 
challenge ; but the Plaintiff map 
challenge koz juſt cauſe , and that 
ſhall be examined and tryed, 

Wherefoever the Plaiatiff is to 
recover pet viſum jutatotum, there 
ang it to de ſix of the Jury tha: have 


bag 


View. 
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had the view, oz known the Land in 
queſtion ſo as he be able to put the | 
Plaintiff iu poſſeſſion , if he recc- 
ver, 

| In Proprietate probanda, and & 

Challenges Wait to inquire fo2 waſte, the par- | 
ties have been received to take their 
— Fut palſiug over many 

err touching this matter, J will 
conclude with the ſaying of Bracton, 

Sautem aliz ſunt cauſæ recuſangi 

juratores , de quibus ad przſens non 

recolo, fed quæ jam enumeratz ſunt, 
ſufficiage exampli cauſa, 


XX HT =” 
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CAP. X. 


Of what things a Jury may m- 

quire ; when of el ; 
when of things done in ano- 
ther County, or in another 

+ Kingdom 5 when of Eſtop- 
pels, and when rot 5 when 
of a mans intent. 


- 4 


He next wozds in the Tat, 
which have not yet ben taken 
notice of, are theſe, perquos tei veri- 
tas melius ſciri poterit; And this is 
the chiek end of their meting toge- 
ther: :v Court can give a right 
Judgment, unleſs the truth of the 
fac be certainly known;and to finde 
dyt thts truth, no way is like to this 
of Turtes t f they do not onely go 
upon their own knowledge, though 
they ate Neighbours tv the place 
KV 2 where 


Ex facto jag 


oritur. 


—— 14 r * 
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where the queſtion is moved, and ſo 
are pzeſumed to have a better know- 
ledge of the fac, then any others; 
Fox vicinus facta vicini preſumicur 
ſcice 3 But Jeaſt this pꝛeſumption 
ould fail, the Law'allowes other 
Evidence to be given to them, by 
whith, they may mo}? certainly and 
confivently,give their Verdict of the 
Illue, which is meant by this wozd 
Rei. | 
And here, it will not be amiſs to 
give pou a byick deſcription, de qui- 
bus rebus, what the Enqueſt may in- 
quire ok, and finde; | 
Wheretoze , though it be true, 
that a Jury ſhall not be charged, 
noz weddle with a matter of Law, 
and ik they do, and finde it, their 
Uerdic as to this ſhall be void, 
pet daily experience (as well as 
Littleton, Sect.368) tells us, that 
they may take upon them the know- 
ledge of tte Law, and give a ge- 
nerall Qerdict ; though to finde the 
ſpeciall matter is the ſafeſt way foꝛ 
them, becauſe, if they wiſtake tle 
Law, they run into the danger 2 an 
t. 


rere 


Ttyalls per Pais. x33 
tainf, In manp caſes, the Jury are 

to' inquire ofthe knowledge and in- 2. 
tent of a man, as where the Nar. Of = mans 
is that the Dekendant keyt a DOog 
which killed thePlaintiffs Sheep, | 

| Sciens canem ſuum ad mordendas oves 

| conſuerum; there though Sciens be 

not traverſable, yet the Jury upon 
Evidence muſt inquire of tt, lib. 

4. 18. ; 

Jn ſome Caſes, a Jnry may try * 
and finde a ſpiritual LP as à Di⸗ 5 ane: 
vo2ce, Matrimonp, &c. and muſt * 
take notice thereof, upon pain of 


Attatut. lib. 4 29. lib. 9. lib. 43. In Treſpaſs 


LVuare clauſus 
The Jurors of one Ceunty , may jegie, in . 


unde any tranſitozy thing done in County of D. 

another County : Nay ſometimes upon not guil- 

they muſtfind? locall things in ano- G H the Jury 

ther County , as if the Heir pleads (ag gude 

riens per diſcent, and the Plaintiff „ e Councy 
replies, Aſlets in a Pariſh and of 8. cheir- 
Ward within London, the Jury Verdi& is 
may finde Aſſers in any County; In us. Burif 

+ the ſame cafe againſt an Executoz, 0. Fate him 

who pleads plene adminĩ ſtravit, the — * * 

Jury may likewtſe finde Aſſets in a- uaint lyeth. 

| K 3 ny Finch 400. 


X35 at. X 


n | 3 &@ 


a” & << 


Tryalls per Pais. 

part of the Mold; And the 

—— AEN 

— or lp named fo neceſſity of tryall, 

Courcry, But where the place is part of the 

4 ACue, it is otherwiſe. And there- 

\ FCfoze if J p2omiſe in one place to da 

a thing in another, an? Iflue is upon 
the breach, the Jury ought to come 
from the 2 o of the breach: But 
| J p2omiſe in London, to do a 
thing at Budeaux in France, and Iſſue 
uxon the bzeach, yet this hall be 
tryed in London ko; neceſſity, be- 
cauſe other wiſe it wonld want try⸗ 
all, and the Jury muſt inquire of the 
breach at Burdeaux. Put it J pꝛo⸗ 
miſe in France, to do a thing in 
France, ſv that both Contract aud 
performance is beyond Dea, this 
wants tryall in our Law, lid.6. 47. 
1.7.23. 26. 27. 
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Ttoppe!s. The Jury may finde Eſtoppels, as 
the taking of a Leaſe of a man's 
own Land, by Ded indented ; oz 


date, as in Debt by au Adminiſtra⸗ 
fo2 upon a Tond dated 4 Aprilis, 
24 Eliz, 


the deli aer y of a Died vefo2e the 


an ans A iwnitoaAGcCcc e co. ca a. co ae. ad. i. 


at a wo ©» ww ÞocXuaux .- $$ == << .D.c. ac 
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24 Eliz, - The Defendant pleaded, 
that the Inteſtate dyed befoze the. 
date of the Obligation, and iſint ni- 
ent ſon fair, upon which they were at 
Iſſue , and adjudged that the Jury 
might finde that the Bond was de- 
livered the d of Ap il, becauſe they 
are {won ad veritatem dicendum ; 
though the parties are eſtopped ta 
plead a Deed was delivered befo2e 
the date ; but they may plead a de- 
livery after the date, becauſe it ſhall 
never be intended, that a Deed was 
delivered bekoze the date, but after 
it map. 


But if the Eſtoppel, oz admite Egoppels. 


tance be within the ſame Record, in 
which Tue is joyned, then the Ju- 
tots cannot finde any thing contra- 
ty to this, which the parties have 
affirmed , and admitted of Reco2d, 
though it be not true: Foz the 
Court may give Judgement upon 
matters confeſſed by the parties; 
and the Jurors are not to be charged 
with any ſuch thing, but onely with 
ſuch, in whtch the parties vary, li.2, 


41.453. Co. Lit. 227. 
| * 4 


The 


136 


Records not 
thewed. 


Warranty. 
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The Jury may finde Deeds, v2 
matter of Kecezd, if they will, 
tbough not {2wed in Evidence, 
Finch 400. They map inquire of 
thirigb dore bekoze the memozp of 
man. lib. 9. 34. | 


The Jury may finde a Warranty, | 


being giren in Evidence, though it 
be rot pleaved: Nay the Jary may 
finde that. which cant ot be pleaded, 


as in Treſpeſs , upon not kuilty; | 
Th? Jacy may finde that the Oefen- 


darit leaſed Lands foz life, upon 


Condition, and entred for the Con- 


dition bzyken; Though this can⸗ 
not be pleaded wit hout Deed, yet 
the jury map finde it. Lit. Seck. 
366. | 
But this matter comes mo2e 
pꝛoper ly under the title Evidence; 
wherefoze we vill pzoceed to that. 


S 1 © #@ ee oo << _ wc Did @S _ - = tv tt e@ »þ 4 < £©2nw i 4 


— - — 


* Tryalls per Pais. 


— — — way — — __—— 


CAP. XI. 


. Evidence, 


Utdence, Evidentia; This woꝛd 
| in legall under ſtanding ( ſaith 
| Coker, Inſt. 283.) doth not onely 

contain matters of Recozd, as Let- 


| ters Patents, Fires, Recoveries, 


Inrollments, and the like, and wzi⸗ 
tings under Seal, as Charters and 
Deeds, and other zitings with- 
ont Seal, as Court-Rolls, Ac- 
counts, and the like, which are call- 
ed Evidences Inſtrumenta. But in a 
larger ſenſe, it containeth alſo Te; 
ſtimonia, The Teſtimony ok Wit- 
nelles, and other pꝛoks, to be pꝛo- 
duced' and given to a Jury f:2 the 
finding of any T\ſue.fopned between 
the parties; And it is called Evi- 
dente, becauſe thereby the point in 
Aue is to be made evident = the 

* ur p? 


Evidence. | 2 


Preſumption. 


Wo may be 
Wirneſſes. 


Tryqlls per Pais. 
Jury: Probationes debentꝰeſſe evi- 


dentes (id eſt) per ſpicuæ & facile in. 


telligitut. 

And this Evidence (with Bracton) 
we may t rear» duplex, viz, 
viva, ag Ee Voce 3 and 
Mortua, as by De ds, MAzitings, and 
Inſtrumentgz i vblenta pre- 
ſumptio, in many caſes, is plena pto- 
batio, aud therefo2e if all the Mit. 
neſles to a Oed be dead, then thy 
Derd ſhall receive Credit, per.coſ- 
luionem Ggillorum Scripturæ, &C, but 
eſpecially, it there hath bern a can. 
tinyall and guiet poſſeſſion ; Which 
is violent pꝛeſumption. 1 Inſt. 6, 
fo2 no mancaukEp his Taitnefſes 

ive, 

Yer that 1 ſo Hand ugh 
nfamp, that they caunot be Jure, 
G which ſ{ﬆ bcfo2%, who may be 
Jurors) capuot be Mitneſſes; The 
Mike cannot ke a. Witneſs fo , c 


ainſt her Dusbaud , neithet can 


par ty to the uſurious Contrad, 


be aWitueſs againſt the Uſurer, in. | 


au Jvfo2mation ngov the Statute 


of Uſury, But Rinſwen never i. 
near, 
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near, Tenants,Servants, Palters, 
Counſellozs, and Atturneys, 8c. 
may be Mitneſles. A Counſelloz, 
may be a Witneſs to the Agr&- 
meat, cc. but not to validity of au 
aſſurance, no2 to the Counſel he 
gave. March. Rep, 43. Tf a Wiecneſs 
being ſer ped with Pꝛocels, and ha- 

ing money ſukfic ent to bear his 
chat ges, (02 leſſe, if he accept it) bg 
not appear to give his teſtimonp, he 
lozfeits 10 I. to the party dampni⸗ 
fied, and mult recompence his dam- 
mages. 5 Eliz. 9. Jt a Witneſs 
commit wilful perjury, he loſety 
291. all be impziſoned 6. months 
without bail, ſtand in the Pillezp, 
and be diſabled to be a Witneſs; ſs 
ſhall the ſubozner, who pꝛocures the 
perury, 5 Eliz. 9. 

Reco23s pzove themſelves, and pg... 
cannot be pꝛoved by Witneſſes; but 
Copies of them muſt, and are god 
Evidence; and ſo may any thing 
done in the County-Court, Courr- 
Baton, 02 Hundred-Court, cc. be 
P2ved by Witneſſes. 


A 


© 24® 
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A Fine, oz common Recovery, 
may be given in Evidence, though 
it be not under the great Seal, 0) 
Seal of the Court, and without 
vouching the Roll of the Recovery, 
and the part indented ts the uſuall 
Evidence that there is ſuch a Kine, 
though they which ſaw the Fine, art 
alſs god Evidence, Plow, 410. 
Stiles 22, 

- Depoſitions in the Eccleſtaſtical 
Court cannot be given in Evidence, 
though parties be dead, March 120, 
A Defendants anſwer in an Evglih 
Court, is god Evidence againſt him, 
but not againſt others, Godbolt, 
325, Where the Evidence p2oves 
the — and ſubſtan te of the Illue, 

As — lene adminiſtravit, it᷑ it 
be pꝛoved tha t the Ercecnution hath 
£Gds of the Teſfatozs in his hands, 
he may give in Evidence, that he 
hath paid of his own money fo? the 
Teſtatoz, to the value ef thole 
gods. Co. Lit. 283. 


So ik a Leaſe be pleaded.a Leaſe ber 


upon Condition is god Evidence, 
1 Hs, 
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rH. 8. 20. becauſe the Genus cam. 
yzechends the Species. Do of a 
feotment pleaded, a Feoffment 
upon Condition, oz a Fine which is 
a Feoffment of Recozd, is god E⸗ 


| vidsnce.. 44 E. 3. 39. A ſpeciall A- 


grement, is evidence fo2 an agre⸗ 
ment. Plo. 8. 


But if a Feoffment be pleaded in Feoſtmeng 


f, upon Jſſue non feoff:vit modo 
& forma , a Feoffment upon Con- 
dition is no Evidence, becauſe it 
doth nat anſwer the Jſſu?; and 
whereſvever Evidence is contrary 
tothe Tue, and doth not maintain 
it, the Evidence is not god. 11 Hl. 
4 3. Feefftwcn:s 41. 


Upon an Aſſumpſit to the Mus⸗ 


land, an Aſſumpſit to the Mike, and Aﬀumplic, 


his ag2eement, is god Evidence. 
27 H. 8.29. 


In Challenge to the Array, be- Challenge. 7 


tzuſe made at the denomination of 
the Sheriffs Clerk, Evidence at 


his Bapliffs denomination, is gad, 


lerauſe : favor ably made is the lub⸗ 
tunce. 38 H. 6.9. 
J 


: 


F 
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A the Ifſire be a Sutt agatif 
an Execnto;,, Mmtintiſfratoz , 03 
eff, Aſſets in London; to pꝛode 
lle fit any other place, ts (uffiti- 
ent. li. 6. 47, Dyer 271. | 
Attompt pleaded befoze two; 
Accompt. Attompt befs28 one, is god Eti⸗ 
dence. Hob. 55. becauſe the Arc 
is tie [ubſance, 1 
Upon the general Illue, the De- 
kendant may give any thing in Evi- 
WharEvidence dente, Which pꝛoves the Plaintiff 
upon the ge- Hath no tiuſe of Acton, 87 which 
necall Iſſur. doth intitle the Defenvant to tht 
thinx in queſtion, | 
But if he hath cauſe of jutification 
oꝛ excuſe, it mult be pleaded:where⸗ 
koꝛe upon non detinet, in detinue, tht 
Dekendant may give in Evi dente 
gikt from the Plaintiff ; fox that 
pꝛoveth that he doth not detain the 
Plaintiffs gods; but he cannot give 
in Evidence, that the Gods wert 
vawned to him fo2 money, and that 
it is not naid, but he mult plead it. 
1 Inſt. 283. | - 
(pon Not guilty, in Batcery, Sov 
In Battery. aſſault demeſne, is no Evidence; fo! 
thereby the Battery is confeſſe®, Ib, 
neitter 


Dcrigue, 
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neither is Not guilty, gd Evidence 


upon Son aſſault demefne. 


143 


Upon Not guikey, in Treſpiſs, In- Treſpaſs, 
c 


ſufficiency of the Phaintiffs mounds, oꝛ 
ts ſuſkifie fo2 a Rent Charge, Com- 
mon, 92 the like, is no god Evi⸗ 
dence, Id. 

Ho upon the Plea, Nul watt fait, in 
an Action of Maſt, ye may give in 
Evidence any thing that pꝛobeth it 
no Matt, as by Tempeff,by Light- 


| ning, by Enemies, dc. But he tan- 


wt give in Evidence any juftifiable 
| , as to tepair the Houſe , oz 
the like; noz a repatation of the 
— bekoze the Aion bzought, 


Waſt. 


Upon non eſt factum, Tis no Nen eſt 


Evidence; to ſhew that the Bond um. 


vas made npon-an uſut ious Con ⸗ 
kraft, o that the Sheriffs name is 
aikiken, &c, in a Bail⸗Bond, oz 
that the Bond ts joynt, oz that it 
is void by Ststute. Eut it muſt 
be pleaded in abatement, Ib. Hob. 72. 
But to pꝛove that the Seal was 
off, and put on again; oz to 
Nove a Raſure of the Deed; this is 

5 gur 


Trever. 


Plene. 


Admiaiſtca vit. 


Parco fra&s. 


Warren. 


$nop. books, 
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gad Evidence. li. 5. 119. 11.27 Jf ; 


twere done  befoze the Adion 
bzought; but ik the Seal was 
bzoke off, gcc. by chance, after Iſſue 
jopned, the Jury may finde it ſpe. 
cially. 
Upon Not guilcy , in Trover any 
Converhon, a Demand, and denpall 
of the G@a2s, is god Evidence, 
Plo. 14. li. 10. 57. Cro, I parc, uli 
pub. 495. Hob.187. | 8 
Upon plene adminiſtravĩit, the Ex- 


ecuts2 cannot give a Judgement in 


Evidence. Kelw. 59. n82 payment 
of Debts by Cortrac, in debt 
bzought upon an Qbligation, upon 
nil debet in Debt foz Rent, That 
the Leſloz entred into part of the 
Land, is na C0) Evidence, Goldf, 
$1. But, non demiſit, is, 9 H. 7,3. 
Upon No: guilty , in an Aale 
upon the Statute de parco facto 
That the Plaintiff hath no Park, 
is gw Evidence. 19 H. $9. 
Sd u pon Not guilty, in Ereſyas, 
in the Plaintifks Marren, Evi⸗ 
dence that he hath no e Kren, is 
god. 10 H. s. 17. Kitchin 119. 


A Sbop-bok no ebidentce after] 


tar. 7 Jac, cap, 12. Jn 
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delt ien Arrerages of. an ac- 
cqmyt upon Nil debęt modo & for- Accompr, 


n, 29 afcompt is god Gvidence, 
4.6.26; Jyon Not guilty-in treſ- 
Ns, A Leaſe fox pears, 12. H. 8. 2. 02 


tat locus in quo, &c, is the F ree- Treſpaſs. 


hold of another, 4 E. 4. is god e- 
idence; but upon this he cannot 
his ;entpy upon the place by 
7 oz Command, 

general Aue 31, becauſe this 
is Juſtiſtcation by way-of excuſe: 


Heither za 4 Reaſe at Mill, god 
edidence:m this caſe. 

Do upon not guilty, in treſpaſs Nor guiley in 

ko; gods, tis god evidence that the Treſpaſs, 


ds were a ſtrangers, 9 H. 6. 11. 
that they were a ſtrangers, and 
that he az; Servant to the ſtranger. 
04 by his commandment, twk them 
dem the Plaintiff, is not god, br. 
generall Iſſue g. becauſe the treſ⸗ 
isatemteſted. But that the 
ger gave them to the Defen- 
dant is god. J gH. 6.1 I. f 


„It the: Defegdant plead pay- payment by 
ment to a Bond q Bill, and it ap- preſumption. 


Bur L peares 


Treſpaſs ano 
ther day. 


Deed, 


Tryalls per Pais. | 
prares the debt is very old, and it 
hath not in demanded ,. noz any 
ule paid fo; ft many years 5 com? 
ee 
that the money d, and the ju 
ries ule to finve fo2 the Defendants, 
in ſuch caſes, | | 

Ik the treſpalks were in truth 
done the 4ch of May, and the Plain- 
tiff alledgeth the ſame to be done 
the z th of May, 02 the firft of * 
when no treſpas was done; pet 
upon evidence, it kalleth out that 
the treſpaſs was done befo2e the 
1 tt ſufficeth, 1 Inf 
283. i 

"Tis dangerous to permit Ed. 
dence to a Jury by s, that 
there was ſuch a Dted, which they 
have ſ@n 62 tread, oz P2ove the 
Deed by a Copy, becauſe the Dien 
May be upon Condition, limitatt- 
on, oz power of Revocation; and” 
if this ſhould be permitted, tf 
whole Reaſon of the Com 
Law, in ſhewing Deeds to the 
Court, would be ſubverted; fo2 the 
Oed might be imperkec, and vold, 
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which the UJitneſles could not per» 
| reive ; pet in caſes of extremity, as 
-| where the Derd was burned, oz lolk 
ſome other notos2tons accident, 
Judges may at their diſcretion, 
low them to be p2oved by Mit⸗ 
neſles, li. 10. 92. 


Jn Caſe againſt an Executoz ; Executor. 
whereas the Teſtato; was indzbted 
tothe Plaintiff, the Exetutoꝛ p20- 
thiſed to pay the debt, in conſidera- 
tion the Plaintiff would foꝝ beat to 
{ne him; the Executoʒ may give in 
twidence upon Non aſſumpſit, that 
{| there was no debt, oz that he had no 
ets tem comifſionis, fo2 then 

there would be no Conſideration, 
l. 9, 94. William Banes Caſe, 


21 | 
- Evidence ſhall never be pleaded, E, ident. 
— ut the matter of fan ſhall be — 


7 _ * , ©. ad ffrws 
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pleaded, and if it be denied, the evi⸗ 

unte hall be given to the Jury,not 
whe Court. lib. 9. 9. 

the Evidence, that the Mike of every 

bd SPpshol02er , hall have the Land 
| L 2 durante 
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durante viduitate, will not maintain 
the Illue, that the Cuſtom of a 
Mannoz is, that fe ſhall Have the 
Eare for life, Land during her life, after her Hul. 
rands death, becauſe, though du- 
tante viduicate , impo2ts an Eſtate 
fo2 life, yet an Eſtate dur ante vita, 
is moze large & beneficiall, 1i,4,30, 
What may be Things done befoze the memo 
given in Evi= ok man, in another County , oz in| | 
dence. another Kingdom, map be given i 
Evidence to a Jury; as Allets it 
another County, &c, More 47. Si 

11,4.22:9,27>28, & 34. 11.6:46;47. 
Payment, Upon Illue, payment at the day; 
payment befo2e o after the day; #8 
no Evidence, More 47. but upon 
Nil deber, it is god Evidence , bt- 

cauſe it pzoves the Iſſue. 

Upon Jſlue, Allets oz no Aſſets} ( 
o2 ſeiſed, 92 not ſeiſed, if one give] t 
Feotment, &c. in Evidence, Co ci 
Covin, Lin may be given in Gvidence, If « 
the other, but not if the Iſſue be it 
feoffed, or not infeoffed, foz it ii 
Feoftment tiel quel, though man px 
by Covin. 1i;5.60, Hob,72, mi 
The Bonk of Doomeſday bꝛouaſ 'B 
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D-omeſd. 1 
book, 


„ „ „ „%. 6 


© Tryalls per Pais. 


in Court, is god Evidence to pꝛove 
the Land, to be ancient Demeſne, 


Hob. 188, 


In Attaint, the Plaintiff ſhall Artaine, 


not give moze evidence, no2 exa- 
mine moꝛe Witneſſes, than was be- 


foe, but the Defendant may, Dyer 
212. 

Copies of the Court-Rolls , are 
the onely evidence koz Copy-hol- 


ders, fo2 (as Littleton, Sect. 75. tells 


pot) They are called Tenants 
by Copy of Court-Roll, becauſe 


they haue no other Evidence, con- 


terning their Tenements, but only 
the Copies of Court-Rolls, But 
Coke explains the Text, and ſayes, 
This is to be underſtod of Evi- 
dences of Alienation, fo2 a Releafe 
of a right by Deed, A Copy-holder 
(that cometh in by way of admit- 
tance) may have, and that is ſuffi 
tient to extinguiſh the right of the 


Copy-holder which he that maketh 


the Releaſe had. 


-. Jn Actions upon the Cale, treſ- 


paſs, battery, oz falſe im ziſon⸗ 


ment againſt any Juſtice of Peace, 
of "Paio2 , oz Bapliff ok City, oz 


L 3 Town 


Court=Rolls 
for Copy- 


holders. 
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Town Cozpozate, Headbozough, 
treve, Conſtable , Tything. 
m, Colleco2 of Subſidy oz Fil. 
tien, in any of his Majeſties Courts 
at Weſtminſt, o; elſewhere, concer-| -. 
ning any thing done by any cf them, 
by reaſon of any of their Offices & 
fozeſaid, and all other in their ay) 
oz aſſiſtance, oʒ by their Command. 
ment, &c, They may plead the ge. 
nerall Illue, and give the ſpeciall 
matter of their excuſe, e jultificy 

tion in Evidence. 7 Jac. cap. 5. 
Generall Ads ot Parliament, 
may be given in Evidence, and ned 
not be pleaded ; and ſo may geneti 
Pardons given by Parliament, | 
tiey be without Exceptions; But 
commonly advantage cf tle Aal 
gi ven by the Ac it ſelf to the offer- 
der, without pleading it. as by thi] - 
late ( moſt truly ſo called) generall 
act of Indempnitp, every pere 
thereby pardoned, may plan the 
Kenerall Iſſue, and give the Ad i 
evidence, fo2 his diſcharge , which 
are generall, and wiich particuln 


Upon 


Tryalls per Pais, IT 
; Apen not gyilty in T 5 
Defendant may give in — — 
that the gods were pawned to him 


I 101, That he diſtrained them 
fo2 Rent, 02 damage feaſant, That 


"as Sherif, he levied them upon 


Execution, oz that he tok them, as 
Tythes ſevered, Cro. 1 part, 157. 
3 part. 435. Hob. 187, 


Ik there be two Batteries be⸗ 

tween Plaintiff and Defendant, at wr — 
divers times, the Plaintiff is bound the Defendant 
to pꝛove the battery made the ſame plc26s 2 Jufti- 
day is the Declaration , and ſhall ta if che 
not be aymitted to give another — SEN 
day in evidence, as the caſe map be. ſus — 
As in Battery , the Defendant be cannot give 
pleaded, ſon aſſault Demeſne,and the in Evidence « 
Plaintiff replyed, de injuris ſus pro- Traſpaſe at zn 


other time; 


| pria abſque tali ſug» and in evidence, But he ſhould 


the D dant maintained, that the have replyed, 


that at another 


| . in che ſame day of his Coum, the Pefendant did the 


ther Treſpaſe, &c. to which the Defendant may plead ano- 
ther Juſtification , but che Plainrift cannot then plead a 
Treſpaſs as another time, but muſt conclude Sans fie! 


cauſe 3 Ct. 


L 4 Plaintiff 1 
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Plaintitf beat him the ba menti⸗ 
oned in the Occlarativh, and in the 
ſame plate, which the Plaintiff per, 
teiving, he gave in evidence, that 
the battery was made another day, 
and place, to which the Dekendant 
demurred, upon the difference afoze- 
ſatd. Brownlow, 1 part. 232. 19 H, 
6. 47. But upon not guilty, it is 
bther wiſe, though there be never ſo 
many batteries between the par- 
ties. Littleton, Sect. 435. | 


Prohibition foꝛ ſuing foz Tythes 
in Bocking Pa k in Eſſex, and ſurmi- 
ſev, that the Lands were parcel of 
the poſſeſſions of the Pryory of 
Chriſts Church in Canterbury , and 
that the ſaidPryor & his Predeceſſot 
had held it diſcharged of Tythes 
tempore diflolutionis , and pleaded 

A nem Deci- the Statute of 31 H. 8. The De- 
mando. kendant pleads, that the Pcyor and 
OS his Predeceſſors, did not hold them 
diſcharged, and upon Iſlue joyned 
thereon, the Evidence was, that the 
Pryor, oz his Predeceſſors, time out 
of minde, &c. never paid Tree f 
| — 1 


ere 


MA.. 7 


» 
* 
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but no cauſe was ſhewn , either by la vil deber, 
unity vf polleſſion, reall Compoſi- 1/07. te dar. 
tien, 02 other cauſe to ſhewit dif. I 4 ben 
charged Coke (atd it was no Evi⸗ canner give 2 
dence ; for it is a p2eſcription in von decimando 
non decimando, Curia contra; Foz a in evidence, ſo 
ſpirituall man may pꝛeſcribe in non 27 d wings 
decimando , and by the Statute of fre = 
31 48. he hall hold it diſcharged, (ons. I. 2. B. of 
as the P2y92 held if; and if he held N incheſters 
it diſcharged , non refere, by what Calc. 
means; fo2 it ſhall be intended by 
lawful means, & the Jury after- 
wards found foz the Plaintiff, 
Cro, 3. part. 206. 

Upon non aſſumpſit, in a generall ,,,,...,. 
Indebitatus aſſumpſit, the Defendait et. 
may give in evidence, papment at 
any time, befoꝛe the Action bzought, 
but upon a ſpeciall pꝛomiſe to pay 


monp, &c. it is otherwiſe, Cauſa 


et; fo2 inthe firſt Caſe, if there 

no debt, the Law will infer no 
promiſe, 

If a Church⸗Bok, oz any thing 
elſe is given in evidence, which 
ought not to be allowed, the 
Court above cannot quaſh the Uer⸗ 
5 dick, 


r54 


Aſc. pl. 4. 


raken for the 
word Jury. 
vide 28 E.;. 
13. 


Poſtca 26. Aſ- turned with the Paſtea. Brownlow. 
x part. 207, But the Court may 


Aſſiſe, K aqueſt, 
and Proof, arc 


# 
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did, except it be certified and re- 


o2der a new Trpall, upon cauſe 
ſhewed, as foz erceſſive dama- 


ges, tc, 


— 


— 


CAP. XII. 


The Juries Oath; Why called 
Kecognitors in an Aﬀſe, and 
Jurors in a jury; of the Tryal 
per medictatem linguæ; When 
to be prayed, and when gran- 
table. Ot a tryal betwixt two 
Aliens, by all Engliſb. Of the 
Veprre facias, per medietatem 
linguæ, and of Challenges to 
ſuch Juries, 


He Jury having heard their 
Evidence, let them now conſi⸗ 
der of their Verdict; But firſt they 
muſt remember their Dath , which 


in effec is, to finde accozding to 
| their 
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their Evidence; and therefoze they 
ſhould have had it bekoze the Evi⸗ 
dence , but that the fozm and oꝛ der 
of the Venire facias, (which J have 
tyed my ſelf to follow,) Leads me 
fo it after their Evidence, in theſe 
wo2ds; Ad faciend, quandam Juta- 
tam; J have already chewed the 
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derivation of this word Jurzra, and S* Chap. 1. 


what is the legall acceptation of it; 
]nly obſerve with our great Maſter 
Littleton, That the woꝛd Aſſize, is 
ſometimes taken koz a Jury, ſo as 
the Learned Commentato2 doth 
well paraphzaſe , That the woꝛd 
Afﬀſe , is Nomen Æquivocum qui- 
vocans, becauſe ſometime it fignifi- 
eth a Jury . ſometime the Tit of 
Aſſiſe, and ſometime an O2dinanc?, 
02 Statu*e ; But Jurata, is Nomen 
Equivocum £quivocatum , becauſe 
we alwapes underſtand that woꝛd 
(according to the afozeſat> defint- 
tion) to be a Jtt"p of twelve men,ſo 
called, by reaſon of the Dath they 
take —.— to try the Suit of Niſi 
prius, between party and party, 8c- 
carding to their Bidence, 


An) 


1 Inſt. 184. 


Aſſſa for 


Juratr. 


The Juris 
Oath. 
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Why called And as in an Aſſi ſe, the Jurors are 
Recognicors called Recognitors , from theſe 
in an Aſſiſe, woꝛzds in the Ait of Ac ſiſe, facere 
and Jurors in Recoguitionem; ſo upon à Nis 
Cd ptius, they are called Juracores, from 
theſe woꝛds inthe Venice facias, Ad 
faciend. quandam Juratam. 
bis In ancient time, the Jury, as well 
7a Knigh's, in Common Pleas, as in Pleas of 
the Crown, were 1 v. Knights, as 
appeares by Glanvill, lib. 2. cap. 14, 
an 1 Bracton, fol.1 16. 
The next wozds of the Vepite 
facias, are Inter partes predictas. Jn 
the fourth Chapter, J have inſtan- 
ted, That in ſome Caſes, a Jury 
Hall be awarden bet wirt the party, 
and a ſtranger to the Writ, and 
Iſſue; J will now ſhew what the 
Jury ſhall be, when one of the par- 
ties is an Alien, the other a Dent- 
zen; and when both parties to the 
Flue are Aliens, 
This Tryal is calle)in Latine, | 
Jury per me- Triatio bilinguis, 02 per medietatem 
— linguz, And this Tryall by the 
" 26. fl Common Law was want to be ob- | 
tained of the Ring, by his Grant 
* | made 
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made ta any Company: af kr an⸗ 
gers, àg to the Company of Lum- 
bards, 92: Almaignes, m tu any other 
Company , that when mp of them 
was impleaded, the moyety of the 
Inqueſt ſhould be of their ow 
tongue. Stan. Plea, Cor. lib. 3. cap. y. 
And this Tryal in ſome Caſes, 
per medietatem linguæ, was befoze 
the Conqueſt, as appeares by Lamb, 
fol.91.3- Viti duodent Jure confſulri; 
Avglie ſex, Walliz tetidem, Anglis & 


"Wallis Jus dicanto. And of ancient 


time, it was called Duodecim virale 
Judicium. 1 Inſt. 1 5 5. 

But alter wards, this Law be⸗ 
tame univerſa[l : firft by the Sta- 
tute of 27 Ed.3.cap.3, It was En- 
added, that in Pleas befo2ze the Mato 
of the Staple, if both parties were 
ſtrangers, the Tryal ſhould be by 
ſtrangers. But if one party was a 
ſtranger, and the other a Denizen, 
then the Tryal ſhould be per medi- 
etatem lingux. But this Statute 
extended but to a narrow Compaſs, 
to wit, onely where both parties 
were Merchants oz Piniſter s — 
the 


157 


Its antiquity; 
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the Dtaple;and in Pleas bekoze the 
Maio! of the Staple. But after- 
wards, in the 28ch Year of the ſame 
Kings Reign, cap. 13. It was 
Enacted , 


That in all manner of Epqueſis 
and proofs, which be to be taten or 
made amenzit Aliens, and Deni- 
zensy be they Merchants, or other, 
46 well before the Maior of the 


Staple, as before any other Juſfi- 


ces 5 or Miniſters , although the 
King be party. The one half of 
phe Enqueſt, or proef, ſhall be De- 
nizens, and the other half Altens, 
if ſo many Aliens and forratgners 
be in the Town, or place; where 
ſuch Engueſt or proof is to be ta- 
ken, that be not parties, nor with 
the parties in Contracts, Pleas, or 
other quarrels, whereof ſuch En- 
queſts or proofs ought to be taten: 
And if there be vot ſu many Aliem, 
ther ſball chere le put in ſuch En- 


quel, 
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fo 
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qeefts or proofs, as many Alians, 


4s ſhall be found in the ſame Towns 
or places, which be wot therero par- 
ties, nor with the parties, as afore- 


ſud is ſaid , and the Remnant of 
Deni zem, which be good men, and 
not ſuſy1t tous to the one party), nor. 


to the other. 


So that this is the Statute 
which makes the Law univerſall, 
concerning the medietatem linguz ; 
ie though the Ring be party, vet 
the Alien may have this Tryall. 
Ind it matters not, whether the 
Moyery of Aliens, be of the ſame 
Country as the Alien, party to the 
Laion, is: fog he may be a Portugal, 
and they Spaniards, &c. becauſe t he 
Stat. ſpeaks generally of Aliens. 
te Dyer 144. 

And the fozm of the Venire facias, 


in this Caſe is De vicenec, &c, oy mediet ates 
Querum una medietas fic de Indige- — is 


lis, & alteta medietas fir de alienige- 
us natis, &c, And the Sheriff 
ught to return 12. Aliens) and — Z, 

" 


515 


King. 


Venire facias, 
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Denizens, one by the other., with 
addition which of them are Aliens, 
and ſo they ate to be won. But if 
this Ozder be not obſerved, it $ 
holpen as a miſ-return, by the Dta- 
tatzs of 18 Eliz. Cre. 3. part 818.841, 
Do that Brooks ſapes, it is not pꝛo- 
per to call it a Trpall per medieu - 
tem linguz , becauſe any Aliens of 
any tongue may ſerve. But under 
bis fa bour, J think it p20per 

Foz people are diſtinguiſhed by 
their Language, and Mediem 
Engliſh, and half of another tongue 
oz Country whatſoever , thoughit 


be not materiall of what ſufficiency 
the Jurors are, yet the koꝛm ob the | 


Venice facias, ſhall not be altered; 
but the Clauſe of Quo um qujlibet 
habear, 4 1. &c. ſhall be in, Cre. 3. 
pat, 48 1. 5. 


Bu ſuppoſe that both parties be 


. 
- 


Aliens, of wham hall the JnqueltÞyc 


be then ⸗ It is reſolved , that tidy 
Inqueſt ſhall be all -Evgliſh;; fo}! 
though the Engliſn map 9 1 


re 


* 
Y 
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ſed to favour themſelves moꝛe t han 
rangers, yet when both parties 
ate Aliens, it will be pꝛeſumed, 
they favour both alike, and ſo inoif- 
ferent. 21 H. 6. 4. 

- Where an Alien is party, vet if 
the Tryall be by all Engliſh, it is 
not erroneous , becauſe it is at his 
yerill, if he will flip his time, and 


All Engliſh; 


det make uſe of the advantage 


the Law giveth him when he 
iy, Dyer . 

The Alien dught to pꝛap a Venice When the? A- 
eus, per medieratem linguz, at the lien ſhould 
fine of the awarding the Venire fa- pray 2 Yenire 
dn: But if he doth it at any time! ate per neui 
lune a generall Venire facias be te- 


ned aus fled, the Court may 


grant him a Venice facias,” de novo. 


[her 146 144. _ 1 though it 


But if he — a — Venite Tales. 


oy  \cias; he cannot p2ay a Decem tales, 


% | per mediccacem Tingue , upon 
{iis detauſe the Tales ought to 
the Venice facias. 3 E. 4.11, 
Aud fo if the Venice faci s be. 
= medietatem lingue, the. Tales 

dug ht 
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ought to be per medtetatem li 
ls. asf 6, Denizens, und 5. Alken, 
appear of the principal Jury, the 
Plaintiff may have a Tales, per me- 
dietatem livguz, li; 10. 104. But iI 
in this caſe the Tales be gener all, de | 
citcumſtantibus, it hath been held - 
god enough; for there being ng 
erception taken by the Defendant, 
upon the awarding thereof, it ſhall | , 
be intended well awarded, Cro, ;. 9 
part. 818.8414. ä 
„If the Plaintiff o2 Defendant 
be Executez oz Adminiſtratoz, &c. 9 
Wr Ar thaug y he be an Alien, pet the Tryal 5 
wr 4 wall be by Engliſh, becguke he ſueth 
Where the in aur droit; but it it be averre that 
tryall of an A- the. Teſtatoꝛ 5 02 inteſtate, was al 
liens cauſe Alien, then it hall be pet mediert, | | 
ſhall beby lingoæ. Ero. 3. part 27. p 


85 Mich. 40. # 41 Eliz,, The Quen 
Par Englith, ' * Attam ey exbhibited an Jufdozmation 
and part againſt Barre,and divers otter Pare 
Aliens. cants, ſome whereof were Englicy 


and ſome Aliens: After Tye. tht 
Aliens aped a_Tryal per mediei,| f 
lingur. But all the Juftices 1 
Eoglaxd. reſolved, that the wy 
_ du 


„„ „ „„ 4 „ & 
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+ | Gould be by all Evgliſh, and liken- 

es it to the cale ok priviledge, 
here one of the Dekendants de- 
> | man ds pꝛiviledge, and the Court, 

if as tohis Companion cannot hold 

e plea, there he ſhall ve ouſted of-his - 
pziviledge, fic hic. More 557. 


it, By thi Glathte l bp. 29, Challenge: 
Ul 29. Juſufficiency, 02 want of Fre- 

3 | hold, is no cauſè of — ta 

s, who-are impannsled with 

nt i en, Mrs rc Stam- 

cc, n. Pl. os 800 fo 
Al | this'Statute falth, tha z 2 8 
h | ;H. 5.3. thall 5 As. onelp 1 
hat qeſts betwixt Denizen and De⸗ 
as nizen; 


$ Dpinio 


At tee Defendant 1 do not ute When the A: 
the Court t hat he is an Alies, upon lien ſhould 
| warding of the Venire facias ;' and > pray 2 Fenire 
77 au @ Venire/facias, pet medieti-· * — 1 
2; hecannot challenge the em 
5 fen this emſe at the Cxpall, 
110 Jury be all Denizens · (not- 
ithanding:Stamfords Dpinion to 
ts contrary, and the Boks cited 


D 2 by 
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by him, fol. 159. pl. Cor.) Fon the 
Alien at his peril ſhould pray a Ve 
nie facias, per medietacem lingua. 


Dyer 357. 


EP XIII 


The Learning of General! yo 
dicts, Speciall Verdicts, Pri 
vy Verdicts, and VerdiQts in 
ol en Court; - and where the 
Toquſ ſhall be Fra by 1 
ault 


Erdĩt 92 Verdi ; In Litine 
Vere diQuoy quaſi di tum veri- 


Verdick. 0 
dictum : Is the Anſwer ar and Keſv- 


by the Court, upon the J fſue of the 
ages And this is the foundati- 
on, upen which the Judgement 
tye Court is built, fog ex — 


tatis , As Judicium , oft quaſi Juris 


lution of thoſe 12. men; concerning 
the matter ol faq referred to then 
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gricur; the Law ariſeth from the 
fact; Wherefoze it is no wonder, 
that the Law hath ever ben ſs cu⸗ 
riougz and cautelous, as not to be- 
lieve Che matter ok fag, untill it is 
ſwo2n by 12, ſufficient men, of the 
Neighbour hod where the fan was 
done, whom the Law ſuppoſeth to 
have moſt cogniſance of the truth, 
02 falſehwd thereof : which being 
ſwozn (fo2 the wozds are, Jurato- 
res predi&,dicunt ſuper ſacrum ſuum , 
xc) is the Verdict, whereof we now 
eat; And ſuch credit doth the 
Law give to Uerdics, that no pꝛot᷑ 
will be admitted to impeach the ve- 
rity thereof, ſo long as the Uerdic 


'*| ſands not reverſed by Attaint; end 


there koꝛe upon an Attaint, no Luper- 
ſadeas is grantable by Law, Plo. 


Com, 49 


1 
And it is woꝛth our obſervation, 
that the Law ſ@ms ts take moze 
care of the fact, then of her ſelf; foꝛ 


the Majoz part of the Judges gtve 


the Judgement of the Law, though 
the other Judges dilſent, But 
tvery one of the 12. Jurozs muſt as 

D ; grer 


165 


The Credit of 


Verdicts. 


Generall or 


ſpeciall, 


Generall 
Verdict. 
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re together ok the kad, befor 
there can be a Gerdi, which muſt 
be delivered by the firſt man. of the 
Jury, 29 Aſſize. pl. 27. 

And this Verdict is of two kinds, 
viz, one generall, and the other ſpe- 
ciall, oz at large. 

The generall Verdict, is poſt: 
tively, either in the Affirmative, 0} 
Negative, as in Treſpaſs , upon 
Nor guilty pleaded ; The Jury fi- 
ned Guilty, 02 Not xuilty; And ſo 
in aun 'Aſſi;ze vf Nevel diſſeiſin, 
bꝛought by A. againſt B. The Plain- 
tiff makes his plaint, Quod B. diſ- 
ſerfivit eum de 20 actis tertæ, cum 
pettinentiis., The Tenant pleads, 
Quod ipſe nullam injuriam ſeu diſſeiſi- 
nam ptefato A. inde fecit, &c. The 
Recognitozs of the Aſſize vs finde, 
Quod predict. B. in juſte & fine judi- 
cio diſſeiſtwit predict. A. de predig, 
20 acris tertæ cum pertinenrits, &c. 
— a generall Verdict. 1 Inft, 
29H <->. 2: | 

4 Special Verdict, oz Verdict at 
large, is ſo called , becauſe it find 
eth theſpecial matter at lar Ke, per 
| | eavet 
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leaveth the-Judgement of the Law 
thereupon, tothe Conrt, of which 
kinde of Verdict it is ſaid, Omnig 
Concluſſo boni, & veri judicii ſequi- 
tur, ex bonis & veris premitlis , & 
dictis Juratorum. And ag a Special 
Uer din map be found in Common- 
Pleas, ſo may it alſs be kound, in 
Pleas of the Crown , oz Criminal 
Cauſes that concern life oz mem- 


+ 


And it is to be obſerved, that the 
Court cannot refuſe a Special 
Ger dia, if it be pertinent to the 
matter in Ifſue, 1 Inft, 228. 

It hath been queſtioned, whether 
the Jury could finde a Special Vet- 
dic, upon a ſpecial point in Pflue, 
02 no, as they might upon the gene 
rall Jſlue. But this queſtion hat) 
ben fully reſolved in many of our 
Poks, firſt in Plo, Com, 92. It is 
reſolved , That the Jury may gi\e 
aſpecial Uerdic,and finde the mat- 
ter at large, en dheſcun iſſue en le 
monde, ſo that the matter found at 
lorge, tend only to the Iſſue jnyn- 
td, and contain the ceptainty and 

D 4 verity 
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1 Iaſtit. 26. 


The Court 
cannot refufe 


it. 


A ſpecial Ver- 
dict may de 
found upon a- 
ny Iſſue, as 
upon an 40% 


bos, Ec. 


Tryalls per Pais. 


 wverity thereof. lib. 9. 12. 
And in 2 Inft. 425. upon Col. 
lecion of many Authozs, it is ſaid, 
That it hath ben reſolved, that in 
all Actions, reall, SURE „ and 
mixt, and upon all Iſſues joyned, 
generall oz ſpeciall, the Jury might 
finde the ſpecial matter ok fact, per- 
tinent, and tending onelp to the Jf- 
ſue jopned, aud thereupon p2ay the 
diſcretion sf the Court foz the 
Law, And this the Jurozs might 
do at Common Lam, not onely in 
Caſes between party and party, but 
alſo in Pleas of the Crown, at the 
Kings Suit, which is a p26f ef the 
Common Law. And the Statute of 
Weſtm. the 2d cap, 30. is but an al- 
firmitive of the Common Law. 
And as this ſpecial Cerdic is 
A Free-hold the ſafeſt fo? tre Jury, 1Inſt,228:ſ0 
upon 'Cendiri- in many Caſes it is moſt advanta- 
or, vit out gisus to the party, and helps him 
D, may be where his own pleading cannot, As 
Js ee r fog example, caith Lierbeton, Sect. 366. 
erben b 367,368. Albeit a man cannot in any 
pleaded, Action , plead a Condition , which 
0 toucheth and concer nes a Freehold, 
| without 
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without chewing wyiting of this; 
yet a man map be ayded, upon ſach 
a Condition, by the Uerdigt of 1+, 
men, taken at large, it an Af26-of 
Novel difleiſm, '02” in any other 
Au ion, where the Juſtites will take 
the Uer dict of 12. Jurozs at large: 
As put the caſe, æ man feizev of ter- 
tain Land in Fe; letteth the ſame 
Lund ta another, fo2- terme of life, 
without Deed, upon Convition to 
render to the Leſtoz a certain Rent. 
and fo2 default of payment, a Re- 
entry, &c. Ey fozce whertof the 
Lefee is ſeiſed as of Ft hold: and 
after, the Rent is behinde, by which 
the Lefſo2 entreth into the Land, 
and after the Leſſe& arraign an Af- 
fe of Nevel diſſeiſin, of the Land 
againſt tte Leſſoz, who pleads that 
he did no wzong, no2 Diſſeiſin. And 
upon this, an Afſize is taken. It 
this caſe, the Recognitozs of the 


Aſſize may ſay. and render to the 
Jufttces. their Uer dict at large. up⸗ 
an the whole matter; as to ſay, that 
the Defendant was ſeized of the 
Land, in bis Demeſne as of ea, 
. an 


H 
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and ſo ſeized, Jef the ſame Land to 
thePlointiff,: fo2 terme ot his life, 
rend ing to the Leſloꝝ ſuch a yearly 
Kent payable at ſuch a. Feaſt, &c. 
Uyon lach Condition, that it the 


Rent were behinde at any ſueg 


Feaſt, at which it ought to be paid, 
then it Gould be lawfull- fox the 
Leſſoz' td enter, &c. By foce of 
which Leaſe, the Plaintiff was 
{erzed in his Demeſne, as of Fre- 
hold, and that after war ds, the Rent 
was behinde, at ſuch a Feaſt; 8c, 
By. which the Leſſo2 entre into 
the Land, upon the polleſſton of the 
Leſſee, And pꝛay the diſcretion of 
the Juſtices, if this be a Diſleiſin 
Bone to the Plaintiff, oz not, Then, 
koz that it appeareth to the Juſti⸗ 
tes, that tbis was no Diſleiſin ts 
the Plaintiff, inſomuch, as the En- 
try of the Leſſo2 was congeable on 
him, The Juſtices ought to give 


Judgement, that the Plaintiff Gall 
not take any thing by his TA2it of 
Aſũ ze, and ſo in ſuch caſe, the Leſ- 
fo2 thall be ayded, and yet no W11- 
ting was ever made of the _ 
ton: 


erregen 
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tion: Foz as well as the Jurozs 
may have Conuſance of the Leaſe, 
they alſo as well may have Conu⸗ 
fance of the Convition, which was 
declaved and rehearſed upon the 
Leaſe, 

In the ſame manns? it is of a 
Feoffment in Fe, o2 a guift in tail, 
upon Condition, although no Mi- 

ug were ever made of it. And as 
it is ſaid of a Uerdict at large, in an 
Acũ ze, &c, In the ſame manner it 
is of a Ait of Entry, founded 
upon a Diſleiſin , and in all other 
Actions, where the Juſtices will 
take the Uerdic at large , there 
where ſuch Qerdic at large is 
made, the manner of the whole En- 
try is put in Jlue, 

Alſo in ſuch caſe, where the En⸗ 
quest may give their Uerdic at 
large, if they will take upon them 
the knowledge of the Law upon the 
matter, they may give their Uervict 
generally, as is put in their charge, 
as in the caſe atoꝛeſaid, they may 
well ſay, that the Leſſo2 did not 
difſetze the Leſſee, if they will, Tie 


Generall 
Verdict. 


Eſtoppels. 
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The Jury may likewiſe finde 
Eſtoppel, which cannot be pleadey, 
as, in the 2d Report, fol. 4. it well 
appeares, where one GoJdard, Ad- 
miniſtrator of James Newton bought 
an Actidn of debt againſt John Den- 
ron, upon an Obligation made to 


the Inteſtate, bearing date the 4h 


day of April , Anne 24 Hlix. The 
Defendant pleaded, that the Inte⸗ 
ſtate dyed befoze the Date of the 
Obligation, and ſo concluded, that 
the ſaid Eſcript, was not his De, 
upon which they were at Jſlue, 
And the Jury found that the 
Defendant delivered it as his Deed 
39 July, Anno 23 Eliz, and found 
the Tenoꝛ of the Deed in bæc verbq, 
Noverint unive: fi, &c, Dat; 4. Apti- 
lis, Ango 24Eliz. And that the De- 
fendant was alive; o July, Anno 23, 
Eliz. And that he dyed befoze the 
ſaid date of the Obligation , and 
pꝛayed conſideration of the Court, 
if this was. the Defendants Ded, 
And it was adjudged by Anderſon, 
Chief Juſtice Windham, Periam, and 
Walmeſley, that this was his w_ 
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5 5 ryalls per Pais. | 172 
and the Reaſon of the Ju at | 
ws, That aue. 
| 9 e the de- 
— frag the date, as it is ad- Note, that 4 
12 H.6.1. which caſe was Deed may be 


Ffirmed to be god Law, becauſe he Ife @ be 
C21Vere alte 


. (yeſfopped to take an averment a- che date, bur 


gin any thing e 

, rp!eſled in 

—_— the Jurors, who are 4 — 
8 dicend. ſhall not be vot be — 

ctoppe Foz an Effoppel is to <<, written be. 

* cluded to ſpeak the truth, and re the deny 

—＋ Jurors cannot be eſtopped = hes — 

5 7 ( 
truth, they are wozu to ſpeak the 12H, 6. "0 


r Bit if the Ettop; ldmit 
N pel 92 A 4 1 | 
lnce-be within the ſome Kirea0 Of er m4 
h the Illue is jopned , upon 10 Plead _ 
=o the; Jurors give their Uer dick, „ bamlet i 
re they cannot finte any thin — 
iu ainſt this, which the parties have — 
Aürmed, and admi — 
though it n Recozd, Waſt, c. H. 
| 6. 66. and 
keene ges derne e 
thing confeſſed by the par tiee, and — 
the Jurors are not to be charged — art 
with any ſuch thing, but onely with x 2. 


things 


Kiſtoppel. 


Cro. t. 
part. 110. 


Lib. 4. 5 3. 


Warranty not 
pleaded. 


Uncerta in 
Verdi &. 


Tryalls per Pais. 
2 in which the parties vary, 
l 
So 1 which binde the 
Intereſt of the Land, as the taking 


ok a Leaſe of a mans own Land he 
Dodd intended, and the like, being 


ſpecially found by the Jury, the 
Court ought to judge, accoꝛ ding to 
the ſprciall matter; fo2 albeig;E- 
ſtoppels regularly muſt be pleaded 


and relped upon, by apt concluſion, 


and fie Jury is (wozu ad veritatem 
dicend. pet when they finde yeria- 


tem facti, they-perſue well their; 


Dath , and the Court ought ta ad- 
ju ge accozdi ang to Law, So may 
the Jury finde a Marranty, being 
given in evidence, though it be not 
pleaded , becauſe it bindeth the 
right, unleſs it be in a Wit, of 
Right, when the Miſe is joyne dup⸗ 


on the mar right, 1 laſt. 227. 


verdicts ought to be ſuch, "that 


the Court may go clearly to Judg⸗ 


ment thereon, and therefo2e Ver- 
dicts finding ma ter inc2rtainly, oz 


ambicuouſly , are inſufficient and 
vopd, 


e 


eas emf oof acoK „ Aw no at 
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der, oz not. li. 9.69. And if the 


Tryalls per Pais. 4297 
vapd, and no Judgement ſhall be 

given thereupon: As if an Exetu- 

to2 plead Plene Adminiſtravit, and * 
Iſſue is joyned thereon, and the Ju- 
finde that the Defendant hath 
d within his hands to be avmi- 
niſtred, but finde not to what value, 
this is an uncertainty ,:and there- 
fozk an'tnſufficient Qerdid.li. 9.74. 

1 Inſt. 227. 

It is the Dffice of the Jurors, to ; 
hewtie verity of the fad, and leave 1. Offics if 
the Judgement of the Law tothe he jury, © 
Court. And therefoze upon an In. . 
dicment of mur der, quod felonice 
per cuſſit, cc. It the Jury finde pet 


cuſſit rahtum, yet the Verdict is god, 


foz the Judges of the Court are to 
reſolve upon the ſpecial matter, 
whether it was felovice, and ſo mur- al 


Cour: adjudge it Murder, then the 


Jurors in the concluſion of their 
Verdi, finde the Felon quilty of 
the murther contained in the Jns 


A Ve:di& that finves part of the Verdi8 Gading 
Iſſue, and findibg nothing fo; 4 8 
5 


196-4 | Tryalls per Pais: 


becauſz they have not tryed the 
whole. Jlue , wherewith they are 
More . chatgen; As if an Jnfozmation of 
intruſton, be ne, ainft one, 
fox i e, and 
10D Acres — upon the ge- 
nerall Iſtue, the Jury finde againſt 
th eren dant fo the Land;but ſay 
thing fo2 the Houle.this isinſuf- 
Findiaz more went ee [the whole, - 
| „ But it the Amy give a Uerviaof 
has * Us 
'the whole JCae ; and-of moze. &c. 
That which is moe, is ſurphilage, 
aus ſbull not ſtay Judgement: faz 
Ute per inutile non vitiatur, Leon. 


*4 


thz Jury way ffuve, 


to be of more 
than is in che than | 15 


in Allue, otherwiſe thetr, 


they are te ed Damages and 
Co, becauſe it is pat cel of theit 


7 Aue though it be not part of the 
—— li. To. 119. 


rest is inſufficient fo the whole, 


I. pant. 66. Cru i part. 130, But ne - 
coſfary iutinents requires by Law, | 


Where the Pet in many Taten, (nay almiolt 
Vid ought in all) the Aurpought to flude mote- 


Ifta. Verdict is not god; and therefozt 


Charge as a Conſequent upon the 


SSS 


fre 
off 
bu 
thi 
f 
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Do in Creſpaſs ag atuſt two, one 
dames, and pleads Not guilty, and 
is koun d guilty. In this caſe, the 
firſf Inqueſt ſhall aſſeſs damages 
fo: the whole Treſpaſs , by both 
Dekendants; and afterwards, the 
other comes, and pleads Not guilty, 
and is found guilty 2 The ftnoing 
of Damages by the firſt Jnqueſt, to 
which he was not party, ſhall binde 
yim; and therekoze if the Dama- 
ges are outragious, and erceſſive, 
the Defendant in the laſt Enqueſt, 
hall have an Attaint. li. 10.119. 


So in Treſpaſs , Quare clauſum 
fregir, if Aue be joyned upon a Fe- 
ment, and the Jury give — 
ms Damages, An Attaint lies; fo2 
the inquirp ok Damages is conſe- 
* and dependant upon the Il⸗ 

, and parcel of their charge; ib. 


In the rich Repoyt, fo. 5. It was 
reſolved, that in Treſpaſs againſt 
two, where on? comes any apPears, 
xc. againſt whom the Plaintiff de- 


klares with a * Cum, &c. who- 


pleads 


177 


Damages by 
the fick lu- 
queſt, þ 


Atta im. 


Damages by 


the 


queſt. 


Sever ill da- 
mages. 


pleads and is found guilty, am 


by the Jurors, if they finde the tref: 


finde fo2 the Plaintiff in all, the j 


an unlawful an, and were of ont 


Tryalls per Pais. 


Oamages. alleiſed by the Enguefj, | } 
and af:erwards the other comes an | t 
pleads, and is found guilty; The | # 
Defendant wh'ch pleaded laſt; ſhall | fi 
be charged with the Damages tar-| 6 
ed by the fir ſt Inqueſt ; fo2 the tref. | i 
paſs which the Plaintiff had mane | 8! 
joynt by his zit, and Count, and | i 
done at one time, cannot be ſevere) jp 

pd 

fe 

tr 


paſs to be done by all, at one and 
the ſame time as the Plaintiff de- 
clared, | 2 

So in Treſpaſs againſt divers | 1 
Defendants, if they plead not guil- ge 
ty, oz ſeverall Pleas, and the jun 0 


, 
* 
N 
4 


rors cannot aſſeſs ſeveral Damage | % 
againſt the Defendants.becauſe il 
is but one Treſpaſs,and made jon 
by the Plaintiff, by his Wit ad} 
Count. And although that one fer! 
them was mo2e malicious, and & 1 . 
facto, did moze and greater w2om| $4 
than the others, pet all came to | 


party, ſo that the act of one, ist 


VY 
= 4 6 «4 . * 
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34 a8 of all, of the ſame party being 
„ eſent, But in treſpaſs againſt 
z | two, if the Jurors finde one guiltp, 
t one time, and the other at another 
1 | time, there ſeverall Damages may 
x-| be taxed, But if the Plaintiffging 
an Action of Treſpaſs againkk wo, 
e | and declare upon a ſeveral Treſpas, 
his Action ſhall abate, And this is 
diverſity between the finding of 
of: | the Jury, and the confeſſion of the 
nd | party. . TIE 
N And in treſyaſs , where the De- 
fendants plead ſeveral Pleas, all 
ers | teyable by one-Jury, and they finde 
il. | generally fox the Plaintiff , the Ju- 
ur 
905 


ö 
4 
R 
U 


. 
d 

s Cannot, ſever the Damages; if 
|| bey do, their Verdict is vicious. 
alll; 


4 m, with a ſimul Cum, &c. and af- 
1 of terwards the other appears , and 
yl ads not guilty to a Declaration 
on[{2inſt him alſo, with a imul Cum, 
ele. -Whereupon two Venire fac. 
Ld out, and one Iſſue tryed after 
the other, and ſeverall Damiiges 
3 ﬀM 2 1 


ff 


But in treſpaſs againſt two, Judgmen; 4 
ere one appeares, and pleads not melzoribus 
uilty to a Declaration agatnſt dampnis. 


Damages. 


Writ of In- 
quir J. 
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affeffed 2 in judgement of the Law, 
the ſeverall Juries give one Verdict, 
all at one time, and the Plaintiff 
hath his Elec ion to have judgment 
de meliotibus dampnis, by ny of the 
dae And this ſhall binde all, 


but Hat ni ſi unica Executio. 


Tt is a Maxim, that in every caſe 
where' an Inqueſt is taken by the 
Miſe of the parties, by the ſame In- 

ueſt hall damages be taxed fo; all! 
nd in Mich, 39 H. 6. fo. 1. In an 
Action of Treſpaſs againſt many, 
who ' pleaded in Barr the Term 
bekoze) and one of them made de⸗ 
fault, which was Recozded , There 
it is Reſolvey by all the Court, 
that fox ſaving of aOiſcontinuance, 


a Mzit of Enquiry of Damages 
ſhall be awarded, but none ſhall i“ 


Tue out, becauſe he ſhall be conti. 
butoꝛy to the damages taxed by th 
Fqueſt, at the Miſe of the parti 
if it be bound fo the Plaintiff; am 
if it be found againſt the Plaint 
then the zit of Enquiry ſhall 
ſue forth, * 

n 
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And the Reaſon wherefoze no 
Wit Hall iſſue out at firſt, to in- 
quire of damages untill, &c. ts, be- 
cauſe that if a TAzit ould iſſue 
gut, and be executed, this is nothing 
but an Inqueſt of Dffice, and not 
at the Miſe of the parties, and yet 
this Inquiry (if it might be allows 
ed) ought to ſerve fo2 all the da⸗ 
mages; Foz inquiry of damages, 
hall not be twice, and the others 
which have pleaded to Inqueſt, if 
the Iſſue be found againſt them, ſhall 
de chargeable to thoſe damages 
which are found by the Inqueſt of 
Dffice, and if they be exceſfive, they 
hatl have no remedy, although 
there be no default in them;fo2 they 
fangot have an Attaint, becauſe it is 
but an Inqueſt of Office, 


But in treſpaſs againſt two, who |, 


©: lead not guilt y, xc. ſeverally; and che 6:6 In. 
FHeverall Venire fac: awarded. The queſt. 


kqueſt which firſt paſſes, ſhall aſ- 
kel damages fo2 all, and the ſecond 


laqueſt ought not to aſſeſs damages 
u all, but that Dekendant ſhall be 


N 2 con- 


2 


Tryalls per Pais, 
confributo2y to the damages aſleſ. 
ſed by the firſt Jury, not withſtand. 
ing he is not party to it; yet if 
theſe damages be exceſſive, he {all 
have an Attaint, (becauſe though he 
is a ffranger to the Iſſue, yet in 
Law, he is pꝛivy in Charge.) And 
ſo no damage oꝛ wiſchtef can accrue 
to him in this Cale, 


18 2 


Verdict, when Now let us ſ&, when ſomething 
do be ſupplyed, is leit out of the Uer dia which the 
by Writ ot Ia- jury onght to have inquired of, 
qui, Oc. whether it may be ſupplyed by mats 
ter ex poſt facto; and hom: And 
fo2 this, Know, that ik damages be 
left out of a Uer dia, this omiſſion 
cannot be ſupplyed,by Mzit of In- 
quiry of damages: f92 this weuld 
p2event the Defendant of his Re- 
medy by Attaint, which would be ve- 
ry miſchievous ; fo2 then ſuch omil⸗ 
ſion might be on purpoſe, to de⸗ 
puve the Plaintiff of his Attaint, 
li. 10. 119. 
And the Rule is, that when the 
Court ex officio, dught to inquire of 


lies, 


= n 8 _ 
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me thing, upen which no Attzim 


2 
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lies, There the omiffion of this, 
may be ſupplyed by a Uzit of In- 
quiry of damages; as in a Quare im- 
pedit, if the Jury omit to enquire of 
theſe 4. things, that is to ſay , de 
plenicudine, ex cujus preſentatione, fi 
cempus ſemeſtre tranſierit, and the vas 
lue of the Church per annum, there 
the Plaintiff may have a Writ to 
inqu're of theſe points. Dyer 241. 
260, becauſe of theſe no Attaint lies, 
as it is holden in 11 H.4.80, becauſe 
that as to theſe, the Inqueſt is but of 
Office, But in all cafes, where any 
point is omitted, whereof an Attaint 
heth, there this ſhall not be ſupply- 
ed by lit of Inqui- y, upon which 
10 Arraint lyeth. And t erefoze in 
Derinue, if the Jury ſiade Damages 
and Coſt, and no value, as they 
ducht, this ſhall not be ſupplyed by 
Witt of Inquiry of damages foꝛ the 
_ afozeſaid, Ib. Et fic in ſimili- 
$ 


N 4 them) 


But how then > What,ſhall the yeaia ſer 2. 

Plainrift Loſe the benefit of his Uler- nde, becauſe 

na, becauſe tie Jury afleſſey no da- che damages 
mages, (02 did inſufficiently aſſeſs not well al- 


Verdi& ſer 
afide in part. 
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them) e Cerres in ſuch Caſes where 
damages onely are to be recovered, 
he muff loſe the whole benefit of his 
Verdict; but where any thing elſe 
is to be recovered, beſides damages, 
as in Debt, Ejectment, &c, he may 
releaſe his Damages, and have 
Judgement upon his Verdict as to 
the reſt. And ſo where damages 
are to be recovered. if part ot them 
are aſſeſſed inſufficiently, and part 
well, he may have Judgement fo) 
thoſe damages well s\[efled, And 
oftentimes the inſufficiency of the 
Declaration ſhall ſct aſide the Ver- 
dict; as if an Action upon th: Caſe 
be b2ought upon two p2omiſes, and 
one ok them be inſufficiently laid, 
and the Verdict give intire Dama⸗ 
ges, this is naught fo2 the whole; 
But if the Damages had been ſeve- 
rally alleſſed upon the ſevecall pꝛe⸗ 
miſes, then the Verdict as to the 
1 well laid, ſhould have 
ted. 


In the mich Repozt, fo. 5 6. Matſn 


V26U&ht a U11it of Annuity againſt 
Bentham, aud the parties diſcended 
to 
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to iſſue, which was trped fo2 the 
Plaintiff, and the Arrerages found, 
xc. But the Juroꝛs did not aſſeſs 
any damages, 02 Coſt; which Uer- 
tit was inſufficient, and could not 
be ſupplyed by Tit of Inquiry of 
damages; wherefoze the Plaintiff” 
releaſed his damages, and coſts, and Releaſe of da- 
upon this had Judgement: upon mages hae 
which the Defendant brought a done were 
zit of Error, and aſſigned the Er- 2 
r02 atoꝛt ſaid, ſcil. the inſufficiency 
of the Aer dia; ſed Judicium affirma- 
tur , becauſe the Plaintiff had re- 
leaſed his damages and coſts, which 
is koz the benefit of the Defen- 
dant. | 

In Dyer 23 Eliz. 369. 370. Ja Releaſe of di- 
zit ot EjeRione Cultodiz terræ & mages where 
becedis , the Juroꝛs aſſeſſed dama- th:y were not 
ges intirely, wl ich was inſuffici- Vell aſſeſſed. 
ent ; fo2 it lay not foꝛ the Deir, pet 
the Plaintiff releaſed his damages, 
and had Judgement fo2 the Land: 
Ind Note, that inſufficient aſſeſment 


| of damages, and no aſſeſſing, is all 


The 


E 1 
. 8 
. d 


Damages and 


Coſts, 


More damages 
than the Plain- 
riff declarcs 
for. 


Damages re- 
n11tred. 


Trya'ls per Pais. 


The Jury ought to alleſs ng 
m92e dama es pro injuria illara, then 
the Plaincift declares fo: But they 
may alleſs ſo much, and mo2eover 
give coſt, w ich is called Expenſz 
litis; though in the pꝛoper and gene. 
rall ſignification Dampnum alſo 
comp2ehends Coſts of Suit, as the 
Entry reciti's both damages and 
coſts, well affirms,ſcil. Quz dampna 
intoto ſe attingunt cum, &c. 


But if the Jurp do aſſels moze 
damages than the Plaintiff declares 
fo, the Plaintiff may remit the over- 
plus, and p2ay Judgement fo? the 
reſidue, as in the 10 ch Repoat; fol, 
115. in Treſpaſs the Plaintiff de- 
clared ad dampnum. &c. 40 l. at the 
tryall of the Jury alleſſed damages 
occaſione tranſgreſſionie predict. ad 
491. and fo2 coſts of ſuit 20 6. upon 
which Uer dig, the Plaintiff at the 
day in Bank, remitted 9 l. parcel of 
the ſaid 491. aſſeſſed foz damages, 
and y2ayed Judgement fo2 401. (to 
w ich damage he had counted) wth 
increaſe of Coſts of ſuit, and = 
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91. de Incremento, added by the 

Court, which in all amounted to 

501. and had his Judgement ac- 

indingly: : upon which, a Wit of 

Erro2 was bzought,and the Judge- 
ment affirmed. 


Foz as in reall actions the De- 
mandant ſhall not count to Dame- 
ges, &c. becauſe it is incertain to 
what ſum the damages will a- 
mount, by reaſon he is to recover 
damages pendant le briefe; ſo in the 
caſe of Coſts. he ſhall recover fo2 
the expences depen”? ing the ſutt, 
which being uncertain, cannot be 
tompꝛehended ig the Count, be- 


cauſe the Count extends to dama- 


ges paſt, and not to expences of 
fuit, Fo2 in per lenall acions, he 
coutits to dame ges, becauſe he fall 
tecever demeges onely koz the 
mong dene, bekoze tle Wit 
bieught. and ſhall vot recover de- 
mages for arp thing, fend int le 
briefe. Fut in reall ac iens, the De- 
mandant never counts to damages, 
betauſe he is to recover dameges c1- 

ſo, 


Damages in 
reall and per- 
ſonall act. ons. 
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ſo, pendant le briefe which are in- 
certain, 

| The Jury may if they will, alleſs 
Damages and the damages and coſts intirely to. 
— intirelj gether, without making any diſt in. 
— tion, 18 E. 4.23. But then they muſt 
| not aſſeſs moze vamages and colts, 
then the damages are, which the 
Plaintiff counts to; fo2 if they do, 
the Plaintiff all recover onely ſa 
much as he hath declared fo2, with- 
out any increaſe of coff, becauſe the 
Court cannot diſtinguiſh how 
much they intended koz coſt, and 

how much fo2 damages. 

As in 13 H.7. 16.17, One Darrel 
brought a Wait of Treſpaſs, and 
counted to his damage 20. marks; 
the Defendant pleaded not guilty, 
and the Jury terxed the damages 
an) coſts of ſuit joyntly to 22. 
marks. and the Aer dig was held ts 
be god fo2 20. marks, and void fo} 
the reftdu2, becauſe it doth not ap- 
pear how much was intended fo? 
damages, and how much koz coſts, 
ſo that there may be moze damages 
then the Plaintiff declared fo2 * 

leſſe, 
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(eſe, and ſo the Court knowes not 
how to increaſe the coſt ; where- 
ue he ſhall have Judgement but 
fs2 20. marks, by reaſon of the in- 
tertainty. 


Where a ſpecial Verdict is not Verdi :- 
entred acco2ding to the Notes, the wended by che 


Recozd may be amended, and made 


agree with the notes at any time, 
though it be 3, 92 4, &c.Termes af- 
ter it is entred, lib, 4. 52. lib. 8.162. 
Cro. x part. 145. 


ces. 


Tf the matter, and ſubſtance of Form; 
the T\ſne be found. it is ſufficient ; Heb. 545 


foz p2eciſe fo2ms are not required 
by Law in ſpecial Urrdics,(which 
ire the finding of Lay-men) as in 
— which are made by men 

ed in the Law; and therefo2e 
intenvment in many caſes ſhall 
help a ſpecial Uerdic, as much as 
i Teſtamert, Arbitrament, &c. 
And therekoze he which makes a 
Deputy, ought to do it by Eſcript; 
but when the Jury finde generally, 
that A. was Deputy to B. all ne- 
teſlar y incidents are found by this ; 


/ 


and upon the matter they „ 
t 


[99 Tryalls per Pais: 
he mas made Deputy by Ded, be- 
cauſe it doth tantamount, lib. 9.5 t. 
And in the 5th Repozt , Goodales 
Caſe, It was reſolved, That all 
matters in a ſpecial Qerdic , ſhall 
be intended, and ſupplyed, but only 
7 that which the Jury refer to the 
Conſideratian of the Court. 


Il concluſion, © In all Caſes where the Jury 
finde the matter committed to their 
charge, at large, and over maze con: 

- clude againſt Law, the Uerdid is 

More, xox: god, and the concluſion ill. li; 4.42, 

269. and the Judges ok the Law will 
give Judgement upon the ſpeciall 
matter, accoꝛ ding to the Law, wit! 
out having regard to the concluſton 
of the Jury, who ought not to take 
upon th2m Judgment of the Law, 


li. 11, 10. 


Where the Declaration in Tre- 
ſpas is Cum aliquibus averiis , of. 4 
number uncertain, and the Uerdig 
is as generall as the Declaration, 
cum aliquibus averiis, there the Uers 
dict is gw. Cro. z. pact, 66 2. 


At ger erall as 
the Narr. 
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Tryalls per Pais. 
In Ejectione ſirme, where the 


Plaintiff declared of a Meſſuage, and 


300 Acres of Paſture in D. per no- 
mina, of the Mannoz of Monkball, 


and five Cloſes per nom ina, &c. up- 


on Not guilty , the Jury gave a ſpe- 


tial C ex did, viz, quoad four Cioſes - 


of Paſture, containing by Eſtima⸗ 
tion 2000 Acres of Paſture, that 
the Defendant was Nor guilty ; 
Quoad reficuum ; they found mat- 
ter in Law: And it was moved by 
Yelverton, that this Uer dig was 
imperfect in all; Foz when the Ju- 
ry finde that the Defendant was 


fure, containing by eſtimation, 
2000 actes of Paſturs , it is incer- 
tain, aud doth not appear of how 
much they acquit him, And then, 
when they finde quoad refiduum the 
ſpecial matter, it is incertain what 
that Reſi>ue is, ſo there cannot be 


any Judgment given; and of that 


opinion was all the Court where- 
foze they awarded a Venite faciasde 
novo, to try that Flue, Cro. 2 part. 
113. 


Ejectione 


duum, incer- 


Not guilcy of four Cloſes of Pa- cain. 


70 
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Ejectione firmæ of 30 Acres of 
Land in D. and S. The Dekendant 
was found guilty of 10. acres, and 
Quad Rei- Quoad Reſiduum not guilty; and it 
_ was moves in arreſt of Judgment, 
That it is uncertain in which of the 
* Uills this Land lap: and there- 
koꝛe no Judgment can be given; ſed 
» non allocatur, and it was adjudged 
fo2 the Plaintiff ; fo2 the Sheriff 
ſhall take his Inkozmation from 
the party, fo2 what ten acres the 
Uer dict was. Cro, laſt part. 465, di- 
verſitas apparet. 
„ Where the Jury find Circum⸗ 
Cireunſtances, ſtances upon an Evidence given, to 
incite them to finde fraud, &c. yet 
the ſame is not ſufficient matter 
upon which the Court can fudge 
the ſame to be fraud, &c, Brownlow 
2. part, 187, Pet in many Caſes, 
the Jury may finde Cirtumſtante⸗ 
and pzeſumptions, upon which the 
Court ought to judge: As to find? 
that the Pusband delivered Gods 
deviſed by the Atte: Upon this, 
More 192. the Court adjudged that the Hul⸗ 
band allented to the deviſe at _ 
; ert 


r r W=ns mow, 


Tryalls per Pais, | 
- Mhere a Uerdic is certainly 
given at the Tryall, and uncertain- 
y returned by the Clerk of the Al- 
ſes, &c. The Poſtea may be a- 
mended ; upon the Judges certify- 
ing the truth how the Uerdict was 
given, Cro. 1. parc.332, 
Jn many Caſes a Uerdict may lu 
make an ill Plea oz Iſſue god. As $24 
in an action foz wozds, Thou waſt 


13 ; 


Poſtea amend: 


” 6d, how, 


by 


Verdict. 


ed, and haſt much to anſyer for 


it before God; Exception after 
Aer dia fo2 the Plaintiff, in arreſt 
of Judgement : Foz that it is not 
laid in the Declaration, that he 
ſpake the woꝛ ds in audicu compluti- 
morum, oꝛ of any one, acco2ving to 
the uſuall kom: ſed non allocatut; toꝛ 
oe found by the Gerdic that he 

ke them, it is not materiall, al- 


ch he doth not ſay, in audicu 


plutimoram ; whereupon it was ad- 
ſadged fo2 the Plaintiff, Cro, 1. 
pure, 199. 


Se Cro. laſt part 116. Where 
the Barr waz ill, becauſe no place 


payment was alledged, pet the 
payment being by Uer did, it 


wag 


194 Tayalls per Pais, 


was adjudged wel! enough, fox a 
payment in one place, is a payment 
in all places, | 
Treſpaſs by Baron and feme de 
' clauſo frac, of the Barons, And fo; 
the battery of the feme, ad dampnum 
ipſorum, the Defendant, Quoad the 
Clauſum fregirz pleaded Not guilty, 
Quoad the Battery juſtifies. And 
for the firſt Tlue, it was found fen 
the Dekendant; And foz the ſecond, 
koʒ the Plaintiff, and now moved in 
arreſt of Judgment , that the De- 
claration is not god, becauſe the 
Baron & Feme, Baron joyns the feme with him it 
treſpals de clauſo frato of the B. 
rons, Which ought not to be; But 
fo2 the Battery of the feme , the 
may jopn , whereto all the Court}, 
agreed; But it was moved, thif IF" 
in regard it was found againſt the} 
Plaintiffs foz this Iſſue, in whichI" 
they ought not to ſoyn, and the De- 
fendant is thereof zcquitted, am 1 
the Illue is found againſt the De⸗ 
fendant, fo2 that part wherein the] 
ought fo joyn : This Verdict hath 
diſtharged the Declaration foz that} 


part jj 
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fart which is ill, and is gd fo the 
reſidue, Aging £45 1, Treſpas 
Baron and Feme, fo2 the battery 
if both: The. Dekendant pleaded 
Nor guilty, and found guilty , ayd 
, | amages aileſſcy fox the Battery of 
* | the Baron, by its ſelf, and fo2 the 
1 | Battery of the Feme by its ſelf, and 
Judgme1t was given fo2 the dama- 
ts fo2 the battery of the feme . the 
tit abated fo? the reſidue, (And of 
t opinion was Lea ChiefJuſtice;+ 
oderidge al. contra.) And the ſame 
Law] conceive , if the Jury had 
bend the Defendant Not guilty of 
+ [We battery to the Wusband, but 
0 quilty to the Wife, Cro. 2. part. 65 5. 
at |. Rochel and his Wife, b2z0ught an 
at Kater of treſpaſs and aſſault in the 
bt Ectiequer, Hill 16.59. againſt Steel, 
others, who pleaded Not guilty, 
nd the Verdict found Steel guilty 
the Battery ts the Mike; but 
d nothing concerning the Mul- 
md, Mherefoze Judgment was 
d; but. the Barons held, that 
the Jury had found the Defen- 
ants not guilty , as to the Dul- 
und, then the Uerdic had helped 
O 2 the 


t.. 
2-1; 


SA 


art 


155 


Roche l and his 
Wife againſt 
Steel, 


Of what 2 
Verdict may 
be. 


Plo. Com. 41 1. 


Incidents. 


The Verdict 


the Leiter of 
the Iſſue, fo 
the ſubſtance 
is found. 


Tryalls per Pais. 
the Declaration, and the Plaintiff 
ſhould have had Judgment foz the 
damages, foz the battery of the 
Waite, | 

The Jury may finde any tl ing 


that may be given in Evidence tg | 


them, as Recozds, either Patent, 
Statute 02 Judgment, Things 
done in anotier County, oz Ceun- 
try; fo2 which ſ\& Eridence befo2e, 
Hob.227. And of theſe things they 
ought to have Conuſance , they are 
to have-Conuſance alſo, of all Jn: 
cidents , and dependants thereup- 
on; fo2 an Incident is a thing ns 
ceſſarily depending upon another, 
Co, Littleton 227. b. 


Tf the matter and ſubſtance of 


may be againſt the Iſſue be ft und, it is ſufficient, 


though it be againſt the Letter of 
the Jfſue, As in the firſt, Inſtitutes 
fo. 114. b. A modus decimandi was 
alledged by p)eſcripticn, time out 
of minde, fo2 Tythes cf Lambs! 
And thereupon Jflue jopned. And 
the Tury found that befoze twenty 
Years then laſt paſt, there was ſuch 

| | a pꝛe⸗ 
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net A pꝛeſcription, and that fo; theſe 
| the | twenty years, he had payd Tythe 
the] Lamb in ſpecie. And it was objected 
fit, that the Iſſue was found a- 
gainft the Plaintiff, fo2 that the pꝛe- 
ſcription was generall fo2 all the 
time ok the pꝛelcription, and 20, 
years fail thereof, 2, That the 
party by payment of Tythes in 
ſpecie , had waved the pzeſcriptt- 
dn, oz cuſtome. But it was ads 
udged fo2 the Plaintiff; fo; albeit, 
the modus decimandi had not ben 
yayd by the ſpace of twenty years, 
' 06 [yet the p2eſcription being found, 
her, | the fubſtance of the Iſſue is founo 
fs2 the Plaintiff. 


Preſcription, 


ed | In Aſſiſe of Dartein Preſentment, it 

ent, che Plaintiff alledge the avoydance dance. 
rof [of the Church by pꝛivation, and 

es [the Jury finde the voydance by 

was | death the Plaintiff (hall have judge- 

Out } ment; fo2 the manner of vopdance 

abs! | is not the title of the Plaintiff, but 

And | the voydance is the matter, 1 In- 

ly fit. 282, 


D ; If 


198 


Deprivation, 


Breach of 0. 
Trees cut 
donn for 10. 


Tryalls per Pais. 

Ik a Gardein of an Polpitall 
bring an Aſliſe againf the Ozdi⸗ 
nary, he pleadeth that in his viſita; 
tion he dep2ived him as Oꝛzdinarp, 


whereupon Iſſue is taken, and it is 


found that he dep2ived him as Pa- 
tron,theD2dinary ſhall have judge: 


ment, koz the depzivation is the 


ſubKance of the matter. Ib. 


The Leſſee Covenants with the 
Leſſoz, not to cut down any Trees, 
&c, and binds himſelf in a Bond 
of 40. pounds, fo2 the perfo2mance 
of Covenants. The Leſſee cut 
down 10, Trees, the Leſloz bying- 
eth an actiou of debt upon the 
Bond, and aſſigneth a bzeach, that 
the Leſſe cut down 20, Trees! 
whereupon Iſſue is foyned, and the 
Jury finde that the Lell cut down 
ten: Judgment ſhall be given fo; 
the Plaintiff, fo2 ſufficient matter of 
the Iſſue is found fo? the Plaintiff, to 
forfeit the Bond, Ib. 


And this Rule holds in Crimi: 


nall Cauſes 3 Foz if A, be appeal- 
ed, 


„ 
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ed, 02 indiced of Murder, viz, that 
he of malice pzepenſed killed ]. 
A. pleadeth that he is not guilty 


169 


Modo & forma, pet the Jury may Indicment of 
finde the Defendant guilty of Murder, and 


Man⸗Aaughter without malice pꝛe⸗ 
penſed, becauſe the killing of J, is 
the matter, and malice pꝛepenſed is 
\ but a Circumſtance, Plo, Com, 


101. 


Verdict finde: 
Manſlaughter, 


And generally where modo & #edo & forma, 


forma, are not of the ſubſtance of 
the Iſſue, but woꝛds of fozm; there 


it ſukficeth, thouxh the Uer dia 
doth not finde the pꝛeciſe Illue. 


As if a man bzing a Mit of 
Entry in caſu proviſo, oł the Aliena⸗ 
tion made by the Tenant in Dower 


to his diſiuheritance , and counteth 


of the alienat ian made in Fe , and 
the Tenant ſaith, that he did not 
alien in Manner, as the Demandant 


hath declared, and upon this they Alicnation. 


are at Iſſue, and it is found by Uer- 
dick, that the Tenant aliened in 
tail, oz fox terme of another mans 


life, The Demandant ſhall reco- 


D 4 ver, 


— 
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ver, yet the alienation was not in 
manner as the Demandant hath de⸗ 
clared. Littleton, SeQ. 483. 


Alſo if there be Lozd, g Tenant, 

x the Tenaut hold of the Loꝛd by fe- 

alty onely, + the Loyd diſtrain the 

Tenant fo2 Rent , and the Tenant 

mingeth a Whit of Treſpas a: 

Treſpaſs b gainſt his Lozd, foz his Cattel ſo 
the Tenn taken, and the Lozd plead that the 
againſt the, Tenant holds of him by fealty and 
Lord, certain Rent, and fo2 that Rent be- 
ao hinde he came to diffrain, &c. And 
demand Judgement of the Mt 
bzought againſt him Quare vi & 
armis, &c. And the other ſaith, that 
he doth not hold of him, in manner 
as he ſuppoſed; and upon this, they 
are at Iſſue. And it is found by Cer- 
dict, that he holdeth of him by f-- 
alty onely, in tis caſe tle fn! 
ſhall abate, and yet he och not hold 
of him, in manner as the Lozd hath 
ſaid; Foꝛ the mat ter of the Iſſue 
is, whether the Tenant holdeth of 
him 02 no; foꝛ if he yoldeth cf him, 
although that the Lozd u 
bes , ö ' e. 


Tryalls per Pais. | 
Tenant koꝛ other ſervices which he 
ought not to have, pet ſuch zit of CN 
Treſpaſs,Quare vi & armis,&c.doth I'S am 
not lye againſt the Lozd, but ſhall . 
abate, Littleton, Sect. 485. MY "a 
CT» 


Alſo in a Wit of Treſpaſs fo2 f 
Batter p, oꝛ foꝛ Gods carried away, 1 — an 
if the Defendant plead not guilty, fendane guilty 
in manner as the Plaintiff ſuppoſe, of the Treſpaſs 
and it is found that the Defendant a anschet day 
is guilty in another Town, 92 at r Place. 
another dap, then the Plaintiff ſup- 
poſe, yet he ſhall recover, 


And ſo in many other caſes theſe 
wo2ds-, ſcil. in manner as the De- 
mandant ot the Plaintiff hath ſuppo- 
ſed, do not make any matter of 
- "a of the Iſſue. Littleton. Se, 
485. 

And *tis a Rule, that where the Modo > forme, 
ifſve taker, gocth to the point of the when words of 
zit oꝛ action, there Modo & forma form. 
ere but woꝛds ok kozm, as in the 
caſes afozeſaid. | 

But when a Collateral point in — _— 
plea ing; is traverſed, as if a F cot be found by the 
2 ment verdict. 
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3 ment be alledged by two, and this | 
> orcs” ph is traverſed Modo & forma ; And 
Forma, upon an it is found the Feoffment of one, 


Indebitatus 'aſ.. there Modo & forma, is materiall; 
ſump there Ho if a Feoſtment be pleaded by 

forma, Ded, and it is traverſe» Abſque 
. N boc quod feoff. vit, Modo & forma, 
when the acti- Upon this Collateral illue, Modo & 
on is upon a forma are ſo eſſentiall, as the Jury 
collaccrall Cannot linde a Feoffment wityout 


Promiſe, Deed, Co, Littleton, 282. 


But here is a diverſity to be ob. 
ſerved, That albeit the Iflue be 
upon a Collaterall point, yet if by 
the finding of part of the Iſſue, it 
Hall appear to the Court, that no 
fuch action lyeth foꝛ the Plaintiff, no 
moze than if the whole had ben 
found, there Modo & forma, are but 
words of kozm, as in the afozeſaid 
caſe of the Lo2d and Tenant, it 


Freſpats Buy. Plafulr appeares; for it was all 


re vi & armis, 


lies nor agæa inſt £ealty one ly, oz by fealty and Rent, 
th: Lord for becauſe if either was true, the Te- 
diiſtrainiag his nant could have no Treſpaſs, Quare 


Fenanr, wich- gy; mis, again e Loꝛd in that 
our Cauſe, — II caſe, 


»* = +«& +S 


one, whether the Tenant held by 
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cafe , by the Statute of Marlbridge. 


cap. 3. 
| After the Verdict reco2ded, the. : 
Jury cannot vary from it ; but be- — — i 
2e it is recoꝛ ded, they may. vary cheu Verdict, 
from the firſt offer of their Verdict. when it is re- 
And that Verdict which is recoꝛded corded. 
all ſtand, x Inſt. 227, Plo. Com. 
212. 
There is alſo a Verdict given in 
open Court, and a p2ivy Verdict Orr dig, 
given out ok Court, befoze any of and privy 
the Judges of the Court, ſo called, Verdid. 
becauſe it ought to be kept ſecret, 
and pꝛivy from each of the parties, 
befoze it be affirmed in Court. 
Becauſe the Jury may vary from 
their p2ivate Verdict, as if that find 
foz the Plaintiff, the open Verdict 
may be fo2 the Defendant,and this 
fall ſtand, and the p2ivate Verdict 


203 


The Jury may 
vary from a 
private Ver- 


hall not be deemed a Verdict; foz diR, 
the Jury are charged openly tn 
Court, and in Court their Verdi& 
ought to be received, and this which 

they p2onounce openly in Court, 
fhall be adjudged their Verdict. 


And 


Tryalls per pais. 


And although it is uſuall to take 
the Verdict ſecretly, when the Ju- 
rors are agreed, pet this is not of 
neceſſity of Law, but of courteſie of 
Law fo? the caſe of the jurors, and 
in this caſe, their ſaying ſhall not 
be their Verdict, till it is openly 
P2onounced in the Court; fo2 when 
they come in the Court, the Plaintifflf 
hall be demanded, and then may be | | 
non⸗ſuited: But when they give 
their Verdict ſecretly, the Plainciff | 
is not demandable, no2 can be then 
non- ſuited tut he may be non⸗ſuit | * 
ed, when the Verdict of right ought 
to be rendꝛed. Ergo, the fozce is in-! 
the giving of the Verdict in the | | 
Court, and not elſewhzre, 


Bro, tit. ver- Andalſoin the Court it (elf, if } 
dick. 12, they p2onounce their Verdict, they | \ 
may change it, if they be miſtaken, | t 

92 it be not full in Law, oz fo2 ſome 

other reaſonable cauſe immediately t 

pecceived. Therekoze if they may | ll 

vary, and contradict their firſt Ver- 

dict given in open Court. A fortiote 5 

upon better adviſement , they may 

da 
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do ſo when their firſt Verdict was 
given out sf Court, and they not 
diſcharged ; fo2 they be in the Cu- 
ſtody of the Baily, till they be dif: 
charged in Court. Plo, Com. 211. 
— 3 i; , 

The Jury having once given their x, we 
Verdict, although it be imperkea, — 
ſhall never be wo zn again upon the det in the 
ſame Iſſue (unlels it be in cafe of ſame cauſe. 
Aſſiſe, when the party is to recover 
by view of the Jurors), Fut there 
mult be a Venite facias de novo. Cro. 

2, part, 210. 

Tf a Verdict be god in part, and Verdi good 
naught in another part, it ſhall? Pat. 
ſtand in part, and a new Inqueſt ſhall 
* fo2 the reſt, Bro. tit. Verdict. 


Fon the Juries direction in their What permit- 
Verdict, greater liberty is permit⸗ in pleading 
ted in pleading a watter doubt. r e Juries 
fall in Law; foz, a Traverſe (fo: rerk Verdia. 
this Fealon) map be omitted, Ag 

in debt againſt an Executoz, It is 

a god plea to ſay, Adminiſtration 

was cemmitted to him, and there- 

foze he ſhculd be named ACminiſtras 


tor, 


Enqueſt by 
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toꝛ, and not Executoꝛ, without tra: 
verſing that he is not Executoz; foz 
the lay-people know no difference, 
between one adminiſtrating as Ex⸗ 
ecutoz, and one adminiftrating as 
Asminiſtratoz, 9 E. 4 33. 


Foz this Reaſon likewiſe , the 
cpeciall matter map be pleaded to- 
gether with the generall Iſſue, &c, 
As that the Obligation put in ſuit, 
was ſealed by him, and delivered to 
A. to keep till certain Indentures 


A Special nen were made between the Plaintiff and 


him; bekoze which Jndentureg 
made. the Plainciff tok the Obligs- 
tion out of the poſſeſſion of A. ſo is 
not his Deed, This is god, and 
pet by this generall concluſion, the 
matter pꝛecedent chalnot be waved 
ko it were perillous to put the ſyt- 
ciall matter in the mouth of Lay- 
people, 9 H. 6.38. 


A Jury of Middleſex was demm- 
de) in the Common-Pleas , the firſt 


day of the Terme, and ſome aps | 


*yeared, and ſome not, ſo that there 
was 


« | 


the 


Tryalls per pais. 
was not a full Jury, and neither the 
Defendant , no2 his Attoznep did 
appear, and therefoze the Plaintiff 
payed, that the Inqueſt might be 
awarded by default; and by the 


| opinion of Welſh and Dyer, his 


paper ſhall be granted, and the 
Cuftos Brevium, and all the Pꝛotho⸗ 


| notaries ſaid the courſe was ſo ; foz 


the parties are demandable befoze 

— and if the Plaintiff n-ake 
default, he ſhall be non-ſuited, and 
if the Defendant make default, the 
Jury hall be awarded. by default, 
whether they appear sz not, Dyer 
265- 

Where an Inquckt is taken by 
default , the Defendant ſhall looſe 


. tit. Enqueſt in Fitz, he ſhall lwſe 
his E videvces alſo, Bro, Enqueſt 


Det. the Defendant pleaded a 
Releaſe, and the Plaintiff replyed 
von eſt factum, and at the day of the 
Venire facias , the Defendant made 


| default, and the Inqueſt was taken 


upen his default, and found fox the 
De- 


What the De- 
fendant looſes 


his Challenges, and by 28 Al. p. by his default. 
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When the De- Defendant, fo2 which the Plaintiff 
tendam may be t@k nothing by bis Bill; And pet 
— 97 if the Plaintiff had pꝛayed it, he 
cn an En. might have had the Defendanc con- 
queſt maſt be demned by his default befoze the ta- 
taken upen the king of the Verdict, Et fic vide,folly 
default. in le Plaintiff. Bro, Ib. 5. But upon 
ſuc) Releaſe, and default in Trel⸗ 
paſs, the Enqueſt ſhall be taken by 
default, and the Defendant ſhall not 
be condemneddy default,though the 
Plaintiff p2ay it, and the reaſon is, 
becauſe the debt is certain, and the 
damages are incertain in Treſpas, 
Bro: Ib. 3. | 
Ano Finch, fo. 4 9. hath well col 
lected out of Brooke, that alwayes 
in an Action of Treſpaſs, whatſoe- 
ver the Illue be, Releaſe, Juſtifi- 
cation, &c. and alſo in Debt, De: | 
tinue, Accompt, and the reſt which 
are fo2 things in certainty, ik the 
Iſlue be taken upon a matter in fut 
onely, as payment, oz that an Ac. 
quittance pleaded in Barr by the 
Defendant, was made by Dures, &c. 
The Jnqueſc ſhall be taken by de⸗ 
kault, if the Defendant * de- | 
p auit; Þ 
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fault ; But in the laff recited adi- 


ons of debt, &c. It the Jllue be 
upon the acquittance it ſelf, Re- 
leaſe, 02, wiiting, 
Plaiatiff may pꝛay Judgment 
the Defenoants default, if he 
vill; but if he do not pꝛay it, the 
Jury hall be taken by default, as in 
maction of: Treſpaſs, 


The /Jury may give 3 Uerdic Verdis mich: 
vithout teſtimonp, oz againf tefti- or, or agaioff 
wap, when they tbemkelves have imer. 


ent of the fag. Plo, Com. 


Tryalls per Pais. 
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CAP. XIV: 


How the Jury ought to demean 
themſclves, whileſt they con- 
ſider of their Verdict; when 
they may eat and drink, when 
not; What miſdemeanor of 
the irs, will make the Verdi& 
voyd; Evidence given them, 
when they are gone from the 
Barr, ſpoyls their Verdict! 
For what the Court may fine 
them, and where the Juſtices 
may carry them in Carts, til 
they agree of their Verdict. 
An Amendment offered by [ 


the jury. 
ke ert is a Baxime, and an oldÞ® 
leerer A. Cuftom in the Law, that l.. 
drink. Ju y chall not eat, no; dzink, after“ 
they be [wozn, till they have gien“ 
their Verdict, without the aſſent un 


Licence of the Juflices ; and that 8Þ 
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—_ by the Law,fd2 eſthe wing 
of divers inconveniencies , that 
might follow thereupon ; and that 
eſpecially, if they ſhould eat oz 
diink, at the Coffs of the parties; 
in | and therefeze if they do ſo, it may 
1- | be laid in arreſt of Judgment. 


n But with the aſſent of the Jufti- 
of ces, they may both eat and dzink; as 
& | {any of the Jurors fall ſick, befo2e 
n. tber be agre@d of their Verdict, ſa 
* fon. that he map not commune of 

Verdict, then by the allent of the 
uſtices, he may have meat oz 
nc | ink, and alſo ſuch other things 
es | as be neceſſary koz him; and his fel- 


es 

ill | 1owes alſo at their own coſts, oz at For by affent 
a. | the indifferent Coffs of the parties, ogy s ge 
by ther ſo agr&, oz by the aſſeut of [ariok. by 
[ld | 
te; 
tet 


| the Juſtices, may both eat oz bzink: Jacors 3» 
md it the Caſe ſo happen, that the 
Jury can in no wiſe agre in their 
ede as if one of the Jurors 
weth weth in his awn Conſcien te, the 
| thing to be falſe, which the other 
ots affirm to be true, and fo he 
, 60 ou not agrs with them in giving 
5 2 2 A fal ſe 
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a falſe Uerdic , and this appeareth 
to the Juſtices by Examination, the 
Juſtites may in ſuch caſe, ſuffer the 
Jurp to have both meat and dzink 
fo a time, to ſ whether they will 
axre, And if they will in no wiſe 
agree, the Juſtices may take ſuch 
92der in the matter, as ſhall ſem 
to the,mby their diſcretion, toftand 
| with reaſon and confcience , by a- 
New Inqueſt yyarding of a new Inqueſt, and by 
wnen ihe Jil letting fine upon them, that ther 
> Hall finde in default, oz otherwiſe 
as they ſhall think beſt, by their dil⸗ 
tretior; like as they may do, if one 
of the Jury die befoze the Uervig, 
&c, D. aud Student, 158, 


Were, if de A the Jury after their Qvidence 
Jury eat er given unts them at the Barre, ds 
_ ball at their own Charges eat s2 drink, 
1:8. tit her befoze 02 after they be agrad 


where onely on their Uerdict » it is finable, but 


fi cable. it all not avoid the Ger dia; But 
if before they be agr@d on their 
Uerdin, they eat o2 dzink at the 


charge of the Plaintiff, if the Aer dia 


be given foz him, it ſhall * the 
ffs 


—_—_ TA . -<; 
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'Uerdict : But if it be given fo the 
Defendant, it ſhall not avoid it; Ec 
fic & convetſo. But if after they be 
igr ted on their Uer dig, they eat oꝛ 
dzink at the charge of him, koz 
whom they do paſle , it ſhall not 
avoyd the Gerdid. 1 Ind, 228, 


To give the Jury money, makes 
their Verdict vopd by two Juſtices. 
Leon. 1 part 18. 

Tf the Plaintiff after Ertdence 
given, and the Jury departed from 


in Flue, oz any Evidence, 02 any 
eſcrowle touching the matter in Jl- 
ſue, wich was not given in Evi- 
dence, it ſhall avoid the Verdict, if 
it be found fo? the Plaintiff, but not 
if it be found fo2 the Defendanc , Et 


| fie © converſo, But if the Jury car⸗ 


ty away any CUriting unſealed, 
which was given in Svidence'in 


pen Court, this chall not avoid 


their Verdict, albeit they ould not 
have carried it with them. Ib. 
| 2 3 BY 


213 


What deli- 
vered to the 


the Barr, 02 any fo; him, ds deliver Jury ater E- 
any Letter from the Plaintiff, to anp vidence, thall 
of the Jury, concerning the matter 2's heir 


crgict, 


314 Tryalls per Pais. 
ow the Tury By the Law of England, a Jury 
ne at] be after their Evidence ct en upon the 
kepr by the Jlue,ough: to be kept together, in 
Bayliff, ſome convenient z31lace, without 
meat oz dzink, fire oz Candle, 
(which ſome Beks call an imp1i- 
ſonment ) and without ſpeech with 
When they any, unleſs it be the Bayliff, and 
may eat and With him onelp, if they be agreed, 
4 = „ After they be agreed, they may in 
Commen, Cauſes between party, and party, 
wealth. 74. Live a Verdict, and if the Court be 
riſen, give a pꝛivy Verdict bekoze 
any of the Judges of the Court, and 
= they map eat and dzink, and 
hs. the next mozning in open Court, 
Rer. — they may either affirm,o? alter their 
vy Ver dict. pꝛivp Verdict, and that which is 
E given in Court ſhall ſtazs. But 
in criminall eaſes of life 62 mem⸗ 
ber, the Jury can give no pꝛivy Ver- 
dict, but they muſt give it openly in 
Evurt, Ib. | 


{ 
| 
f 
f 
c 
| 


Where the Reither can a Jury wozu and 
* — charged in caſe of like, oz member 
end be diſcharged by the Conrt, '02 any | 


8. Vere other, but they ought ty give a 4 


ad - « «6 . 
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dict. And the Kiag cannot be non⸗ The Ting can] 
ſuit, fo2 he is in Judgment of Law act be noaſuic. 
ever p2eſent in Conrt , but a com- 

mon perſon may be nonſuit. And in 

tivill actions, the Juftices upon 

cauſe, may diſc arge the Jury. Br. 

Enqueft. 68. 47. 39. &c. 


In Hillary Terme, Sexto H. 8. Ro- 
tulo 358. It was alledged in arreſt 
of the Verdict at the Niſi prius, that 
the Jurors had eat and dzunk. And 


upon Examination, it was kaund, 


thit they had fir agreed; and that 

teturning to give their Verdict, 

they ſaw Rede Chier Juſtice in the 

way, going to ſ& a fray, and they _ ; 
fxllowed him, Et in veniendo vide- 

rune cyplum, & inde bibetunt. And 

fo2 this, every one of them was f- 

ned 40 d. And the Plaintiff bad 1 , Gael 
Judgment upon the Gerdid. Dyer 


37. 

And Dyer 218. At the Niſi prius, 
the Iury after their charge given, re- 
turned and ſaid , that they were all 
agred except one, who had eat a 
Pear, and drunk a draught of Ale, 
P 4 . ko 


NV INS 
Ehe 


for ea 
1 


drinking Ale, 


Fined for ha- 
ving Figs and 
Pippins about 
hem. 
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Jarors ar the ler which he-would not agre; Am 


at the RequeT of the Phincff, the 
Jury was leut back again, and 
Food the Iflue foz the Plainciff 
And the matter afo2eſaiv being ex- 
amined by the Dath of the Jurozs 
Seperatim, and the Bayliff who kept 
them, aud found true, the offender 
was committed, and. after wards 
found Surcty fo2 his Fine. Si, &c. 
And Funberbert, the then Jultice sf 
Aſliſe, gave him day in banco, &c. 
at which day a Fine of 2c s. was 
there alleſſed. Et quoad Ball: Cutia 
aviſare vult. 


In treſpaſs by Mounſon againft 
Welt, the Jury was charged, and 
Evidenre given, and the Jurozs 
being retired into a Houſe . fo2 to 
conſider of their Cvidence, they re- 


mained there a long time without | 


concluding any thing, and the Of- 
ficers. of the Court who. attended 
them, ſ&ing their delay, ſearched 


the Jurozs, if they had any thing 


about them to cat; upon which 


fearch it wag found, that ſome ok 


them 


* . 
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| them had Figgs, and others Pippin, 


fo2 which the next day, the matter 
was moved to the Court, and the 

urozs were examined upon Path: 

nd two of them did confeſs, that 
they had eaten Figgs befoze they had 
agreed of their Uerdic; and ther 
other of them confefled, that they 
had Pippins, but did not eat of 
them; and that they did it without 
the knowledge oz will of any of 
the parties, And afterwards tle 
Court ſet a fineof 5 l. upon each 
of them which had eaten, and upon 
the others which had not eaten 
498, But upon great advice and 
conflderation had, and conference 
with the reſt of the Judges, tie 
Uer dic was held to be god. Not- 
withſtanding the ſaid mildemeanoz. 
Leon. 1. part 133! 


219 | 


And ſe the Book of Entries, 35 1. Rined ror est. 
The Jurozs after they went 5 ing Rating 


the Barr, ad ſeipſos, of their 
dia to a*viſe > Comedetunt quaſd 
ſpecies, ſcil. Raiſins, Dates, &c. at 
their own Coſts, ag well _— as 
er 


s and Dares. 


118 Tryalls per Pais. 
after they were agr@d of their 
Uer dig. And the Jurozs were cem. 
mitted ts pꝛiſon, but their Aer dia 
was god although the Uerdic was 
given againft the King. 


— P PP = mn, r i=m a - 


Enable for An Eiectione firme, it was found 
baving ſweer. fog the Defendant, th2& of the Ju- 
mears, c. Y92s had Sweer-meats in their 
abo them, Packets, and thoſe thꝛe were koz 
rhugh chey the Plaintiff, untill th:y were 
chem. ge pla. t̃art Jed, and theSweer-mears found, 
Com. 51% an? then did agree with the other 
One fined, and int, and gave Aer dig fog the De- 
Impriſon:d for kfendant. Jt was the Opiaton of 
2 the Juſtices, that whether they eat 
veriſh about © O2 not. they were finable fo2 Having 
| mk of the Sw-er-meats with them, foꝛ 
that is a very g:eat miſdemean9}, 


Sodbolt 353. 


40 Aſſiſe. Placito 11. The Ju- 
ſtices ſaid, that if the Jurozs will 
not agree in their Uerdia, the Ju⸗ 
ices may carry them in a Cart 
along with them, till they are 
agreed. 3 | 


Jorors earrcd, 


<> > a> > 22.0 


It 
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Che Jury were gone from the 
Parr, to confer of their Uer dig, 
md bne ok the (Witneſſes befoze 
won on the Defendants part, was The ſame Evi- 
(alled by the Jurozs , and he rect- dence given to 
3 again his Evidence to them. and the Jury, ar̃ter 


| 


they gave their Uerdic fo ——— = 


the DOcfendant, And complaint be⸗ fpoils che Vers 
ing made to the Judge of the Al- dis. 

kſes of this miſdemeano}, he era- 

mined the Enqueſt, who con keſſed 

ul the matter, and that the Evi⸗ 

dence was the ſame in effect, thzt 

was given befoꝛe, Et non alia nee 

diverſa, And this matter being re- 

turned by the Poſtea, the Dpinion 

of the Court was, that the Ger dia 

vas not god, and a Venice facias de 

novo was awarded, Cro, laſt part, 

189. 

The Plaintiff delivered an ef- Efcrowle deli- 
trowl to a Juro2 impanelled, befoze were to a Ju- 
he was \wo2n , who akter wer ds be. . before he 


- - if 2 
ing {wo2n, and gone with the Tury — the Vere 


from the Barr, to conſider ok the dig. 
Aer dig, ſhewed the ſame Eſcrowle 
to tis Companions, who found fo 
the Vlaintiff, The Winier who 
_ . kept 


Church-Book 
delivered is the 
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kept the Engueſk, infozmed the pol 
Court heresf, and the Jury being [the 
examined, confeſſed the matter 1. [yi 
kozeſaid, upon which Judgement n: 
Was ſtaped; koꝛz after the Jury are |it | 
Cſwo2n, they ought not to ſe ,, noh [tha 
carry with them any other Evi. ic 
dence , but what was delivered to the 

der 


them by the Court: Afterwards 
the Plaintiff ſaid, that the Eſccowl 
pꝛoved the ſame Evidence, which 
was given to them at Barr by bim; 
wherefo1e it was not ſo bad, as if it 
had ben new Evidence not given | 
bekoze: Sed non allocatur, 11 H. 4, 
- 
Paſche 38 Elix. Inter Vicary et Far- N 
thing, at the Niſi prius. The Iſlut Jem 
was about Non- age, and te 
Church-Boks were given in Evi⸗ 
dence, one whereof was delivered JC 
to the Jury in Court, by the allent 
of parties, and atter war de, the other 
was delivered to the Jury out ok 
the Court by the Solicitoz of the 
Plaintiff, without the aſſent of the N 
Court, and a Uervict foz the Plain- e 
uf, and this was indozſed on the "Jo 
| Poſtey; 
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be hoſtea; The Queſtion was, whe» 
x [ther this ſhould make the Uervict 
4« did 02 no, fo2 the Juſtices differed 
it Jin opinion, Popham and Gawdy,that 
re lit hould not; Fenner and Clench, 
n [that it ould ; the Negative Ju- 
i- [ices gave theſe Reaſons, That 
u Ithe Bok was delivered in Evi- 
ente in the Court, and ſo the other 
pl; lyarty might anſwer to it, and that 
ch ide Court had infozmed the Jury of 
1; Ihe validity thereof , how farr they 
it [were to believe it, with many other 
mn [Reaſons : But the Affirmative 
4 las urged, becauſe there might be 
ne matter in this Bak, to in- 
't them otherwiſe tyan was in- 
ended befoze, and becauſe it was 

Mivered on his part, foz whom 
e Ger dig paſſed, without the 
ourts aſſent ; pet one Book ((cil. 

No. laſt part 411.) tells us, Judge - 
eat was after wards given fo2 the 
Plaintiff ; lee MoresRep92ts 45 2. 

e Bons differ ; fo2 Cro. makes Cong der the 
linch give his opinion fo2 the Reaſons in the 
lervict, But More bzings him on former caſes. 
otter ſide, which J _— is 

tr * 


* 
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trueſt; and koz my part, J knoy 
no reaſon, why foiſting of Evidence 


to the Jury out of Court, Houly 
have any favour at all, 


. Hill. 40 Flix. Rot. 847. In arreſt | 
Eſcrowle from of Judgment after Uerdict, it was 
one who was alledged, that a Juroꝛ delivered to 
bo party. His Companions , an Eſcrowle fo 
Evidence to them , which was not 
given in Evi dente at the Trpall, 
and adjudge ) no cauſe to arreſt 
Judgment, unleſs it had bern rr, 
ceived from one ok the parties 
which did not appear, More 546. 


9 


In a Tit of Erroz, the firſt 
Erroꝛ aſſigneo was, that Termin 
Trin. twelve Jurszs, and no moe, 
* adjourn- did appear: This ex aſſenſu x 
tium, was adfourned untill Crafts 
Animar. on which day, two others 
came in and were (wo2n, being u 
the firſt Pannel. 


Tbe Court all clear of opiniol 
that this is no erroz, this being)” 


god enough , they being all to te 


| iy offered by the Jurozs. li.s.39. 


Tryalls per Pais, 


called again, Leon, z, parc 38, 
Tf a Juroz deyort after he is Jurer depart, 

(won, he- ſhall be ned and im» 

-pziſontd , and by aſlent of parties, 

another Juroz may be \cc2n, Bie. 

Jurors 46. lib. 5. 40. 4 


If a man be ron-ſuifed after the 
Jury is ready to give their Uecrdic, 


the Court may cauſe the Amerce- 


ment of the Plaintiff to be pꝛeſent- 


* 
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CAP. XV. 


What puniſhment the Law 
hath provided for Jurors of- 

tending ; as taking reward 
to give their Verdict. Of Ex- 

fraceors. Decies tantam. At- 
taint: ſeveral fineg on Jurors, 
What Iſſues cheyforfcir,and 
of Judgement "4 ſtriking a 
Juror in Feſtminfter. 


* Du have already heard how the 
Court may fine the Jurozs fo: 


their mildemeanozs in giving up 
their Gerdig, J will pzoced in 
chewing what puniſhments they art 


' Ipable unto, if they neglec their 


p any doubtleſs, no men have 
t ted of knowing what penal: 
ties the Lawinflits on their offen- 


ces, then common Jurozs, who ta 
often 


* 
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| often; being pꝛeingaged with ta- 
vour to the Plgineit, 92 malice a- 


tzaiuſt the Drtenvant, Et fic e con- 


vetſo ; oz with common Interett, 
(they x callit) where 'Cythes — 
imrmons gre in queſtion, 

Ger hearken.to their ben dock no3 

birectidn of the Judge. But Cub- 

t of the Com- 

2 5 5 fl have the ＋ 

8 carpet te 1m, 1 te 
fo t end, 

Ie the beft x Clrevic: 

pet contrarywiſe, 102557 858 5 

neareſt, do now a dayes, moſt com- 

nly fo fetter themſelves ith 
ae 0 net ay to the pare 


ts remedy t 


ties which offend ; the Law. in this 
Ait be their Guide - toz wit 
eher rike n wenne 


221 
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tze Law hath p2ovided moze ſevere 

puniſhments againſt Juries , then 
againſt any other offendo2 whatſo- 
ever; as well knowing that corrup- 
tio optimi eſt peſima: And common 
Jurs2s generally have nothing 
ts de with this verſe, Oderung 
eccare boni, virtutis amore, Theres 
kot bis fit they would be coy- 
cexped. in the next, Odetunt pee | - 
care mali, formidine pazne ; where» · 

foze. the deſcription of what this 
pœms id, ſhall. be the concluſion of 
this Treatiſe. 3 


At any Juroz take a reward ts | 


The Iry of © 25 297 - 
— give his Uer dic, and be thereof at. 


tainted... at the ſuit of other than 
the party, and maketh fine, he which 
ſueth tall have half the fine, and il“ 


any of the parties to the Plea,biing | 
bis Action againſt tuch Juror, he 


hell recover his damages. And the 
uroc ſo attainted ſhall have impꝛi- 


onment fo2 one year, which impyꝛi⸗⸗ 


ſonment ſhall not be pardoned — 
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my ſine, this is by the Statute of 
34E. 3. cap. 8. 


— * 
227 
9 


E: 3 3. Ca, 10. It is actoꝛ dev, Shall got ſerys 
That if any Juror in Aſliſes, Juries of any other 
02 Enquetts, take of the one =_ „Inqueſt. 
v2 of the other, and be thereof d 
attainted , That hereafter be wal 
not be put in any Aſfiſes, Juries oz 
Enqueſts ; and nevertheleſs, he 
wall be commanded to pꝛiſon, and Impriſoned 
| further ranſomed at the Kings and ranſomed, 
will. And the Juſtices befoꝛe whom (chat is) fines, 
ſuch Aſliſes; Juries and Enqueſts, | 
Hall paſſe, ſhall have power to en- 
quire and determine arcor ding to 
this Statute. 


A man would think that theſe 
Statutes ſhould have krighted any 
Auro; from taking Rewards to 
| Live his Aer dig. But 


is non morcalia peRtra cogis, 
Auri ſacra fames 4 


1 


enen rf e 


AY cacred is this love of: _ 
2 


eve thoſe who love money beſt, xe- 


 Decies tantum, 


-Enquefts to be taken between the 
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that Conſcience her ſelf mult vail 
to it, ano not ſfand in competit.on 
with ſuch allurements: wherefoze 
the Law did revouble its fo2ce;nay | 
moꝛe, pꝛoduted a Decies tamum, ſil, 
That a Juroz taking reward fo 

ive His Gerdin, ſhall pap ten times 

o much, as he hath taken; which 
forfeiture. my thinks, ſhould make 


fuſe te take mony upon ſuch an ac- 
rount, betauſe it is like a Canker 
in their Eſtates, depꝛiving them in 
the end, of ten times mine then 
it brought; fo2 which, hear the 
Statute 38 E. 3. cap. 12. 


Item, As to the Articte of Ju. 
r92s, in the 2 Ich year, it is aſtentiꝭ 
and joyned ta the ſame, that if any ] 
Jurozs in Aſſiſes (wegn, and other 


King and par ty, oꝛ party and par- 
ty, do any thing take by them 02 ] 
other ok the party, ' Plaintiff's 
Defendant, to nive their Uerdid, 
and | 


oy - « " 


* 
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and thereof be attainted by p2oceſs 
contained in the ſame Article, be it 
at the ſuit of the party that will 


ſue fot himſelf, oz fo2 the King, Eabraccor, 


02 any other perſon, every of the 
ſad Juro2s, ſhall pay ten times as 
mich as he hath taken, And he 
that will ſue , ſhall have the one 
half, and the King the other haif, 
Ind that all Embꝛaceozs, that 
ming oz pzocure ſuch Enqueſts in 
the Country,to take gain oz p2ofit, 
ſhall be puniſhed in the ſame man- 
ner and fozm as the Jurozs. And 
if the Juroz oz Embzaceoz ſo at- 
tainted, have not whereof to make 
gre , in the manner aforeſaid , he 
hall have the impziſo:ment of one 


bear: And the intent of the King, 


bk G2eat men, and of the Com- 
nous is, That no Juice, oꝛ other 
Miniſter, Hall enquire of office, 
Apon any of the points of this Ar- 
ticle, but onely at the Suit of the 
pete, 02 of other, as akoze is 
ald. 


Q 3 Upon 


230 Tryalls per Pais. 

| Upon w ich Statute, there is a 
Mit called a Decies tantum; any 

who will. may bzing it, fo2 it is & 

popular Action and lies (as you le) 

where any of the Juro2s, after he 

is worn, taketh of one party, oz of 

. the other, oꝛ of both (and then he is 
Ambidexter. talled an Ambidexter) any reward 
to EG cn Be — it 

0 . may be bzought againſt all the Ju- 
* - ro2s and Embꝛaceozs, although 
thiak he is they take ſeverall fums of money: 


0 N. Br. 


miſtaken, for and although the Jury give noUer- | 


the Statute dict, oꝛ à true Uerdic, But it doth 


mentioneth 2 = 0 
nothing of his not lie againſt an Embꝛeteoꝛ, if he 


taking monty; 


and in my cpi- taketh money , and doth not em- 
2 — caſe byace, See Bre. Tir, Decies tantum 

37 H. 6. 13. 8 i 
is full againſt 73. 5 * _ * 


"Ho An Imbraceor, is he that p2ocures 


4 


the Jurors in the Country, to takt 
gain 02 pꝛoſit, oꝛ comes to the Barr 
with the party, and ſpeaks in the 
matter, oz ſtands there to ſurvey 
the Jury, &c. oz to rut them in fear, 


PO OE 


** 


taketh no money, and imbꝛaces, 1 


K 


oz ſolicits them to find on the — 
* te 


"Bt and Ont 
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| privately, and if they take money 


{ Jurors were fined. fo; taking money 


fide oz other; and this Fellow 
goaks his Embracery, under pꝛe- 
tence of labouring the Jurors to ap- 
| year, and to do their Conſcience 2 

d thus the Atturneys in the 
Country, often take upon themto | 
bo, and many times put in a woꝛd f 
u two fo2 their Clyents; which frag“ 
practice deſerves the moſt ſevere 
puniſhment , next to their getting 
the Sheriff to return ſuch and ſuch 
in the Jury; which they, having 
ben Under-Sheriffs themſelves, 
& and ſo agre with one another, are 
expert at. 


But Counſellozs at Law, may Counſellos: 
plead koꝛ their money at the Barr; 
| But they muſt not labour the Jury 


fo2 ti is, they are Imbraceors, E. N. 


So much doth the Law hate, that pined for ta. 
. Jurors ſhould p2ivately take money king money 


02. their Ger dig. That certain _—_ 


after their Uerdic , though there 
E. 2 4 wis 


e 32 Trydlls per Pain; 
£ was nd pꝛeingagement fo2 by, 
39 Aſſiſe. p. 19, 


A Jager was challenged, and ſip: 
other Turo:s were ſwo2n to try the 
Challenge, whs found him indiffe- 


eparting demanded, but did not appear; kez 

when he was yghich default, he was fined the va⸗ 

thallenged. Ine of his Lands fo2 a year ; and 

the other Turors inquired of the va⸗ 

lue, &c. although the other party 

then would have challenged him 

when he was demanded, ſo that he 

might have been treit. But the 

Court would not admit this, be. 

[+ | fauſe then the King would have 
loſt his Fine. 36 H. 6. 27, 


Juror adjourn- If a Tucor appear, and is adjoyn⸗ 
ed upon pain. gy upon pain, and makes default, in 
this Caſe, becauſe he ſhall be fined 
to the value of his Land per annum, 
this wall be inquired by his Com- 
panions of the Iury, becauſe the 
Court knowes not the valne of his 
Land, li. 8. 41. 


„ &4 £4 


Jury fined for rent , and thereupon the Jury was 


<< © mw = «a . 


Hh io ont 6d b& £8 ts - * 


K S@7 


: 


| 
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41. 


Tryails per pals, 234- 
A Verdift was. taken from the nel for girs 
F020 man of the Jury, to which one ing z Verdi 
uf them did not aſſent, and dama⸗ before rhey 
-afſeſſed. to 20 8, in treſpaſs and "vc agreed. 
aſſault.; and afterwarys, every ane 
of the 11. were fined, fo) Fiving 

ir Gerdict, befoze they were all 
Are d. 40 Aſſiſe 10. 


_ (Where Ay = to be ſined, a 

Fine joyntly impoſed on them, is i 

not legall, but they mu be ſeve⸗ — 
tally fined, becauſe the offence of 

me, is not the offence of another. 

Et nemo debet puniti pro alieni de- 

licto; Foz then it might be ſaid, 

Rutilivs fecit, Æimilius plectitur. 

lib. 11, 42. 


A man ſtroke a Juror at Weſtm, | 
(fitting in the Court) who paſſed pus ment 
agaiuſt him, and he was thereof in- for striking 
dicted, and arraigned at the Rings * Juror. 
Suit, and attainted, his judgment 
was, that he ſhould ge to the 
Tower, and ſtay there in pziſon, all 
dayes of his life, and that his right 
hand ſhould be cut of, and his 

h | Lands. 


- 30s, And upon every zit that 


- Yilues, the Unver-Sheriff ſhall 
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Lands ſetzed into the Kings hands: | 


* 


47 Aſſiſe. p. 25. and now our Juror | yy 
{&s what puniſhment it is to ſtrike } 

him, in the face of the Court. Let 
bim hold his hands from others, 
- the ſame Judgment light on 


m. 

By the Statute of 27 Eliz. cap. 6. 
It is Enacted, that upon every firſt 
Wait of Habeas Corpora, o Diſtrin- 
gas, with a Niſi prius. 10 s. ſhall be 
returned in Iſlues, upon every per- 
ſon impannelled, and upon the ſe- 
cond Mzit 20 s, and upon the za, 


Hall be further awarded to try any 
Aſſue, to double the Jſſues laſt, a- | 
= ſpecified, untill a full Jury be 


wazn.. 

But ik the Under Sherif.8&c, return 
a Juror ſummoned , who in truth 
was not legally fummoned,x there- 
koze doth not appear, and ſo loſeth 


ay him double the value of the 
ſſues loſt. Der the Statutes of | 
35 H.8.6. and the 2 E. 6.32, 
And note, the Law hath been ſs 
: | careful 


W „ & +4 


1 Tryalls per Pais. 
* | careful to puniſh all offenders, who 
or | would endeavour to byaſs, and £02+ 
erupt the Jury; and to punich the 
b { Juries themſelves , if they receive 
u 


monep to give their Aer did, oꝛ any 
otherwiſe pꝛe⸗ingage themſelves to 
any of the parties; All which is to 
the end, that a true and honeſt Uer- 
die may be given: What puniſh⸗ 
ment chall that Jury have, which 
gives a falſe Uer dia: 


Such a puniſhment , that (as I 
ſaid bekoze) in civill Cauſes it is 
| without example: and ſurely, if 
the lurors did bear it in their minds, 
their Uer dias would be alwayes 
grounded upon their Evidence; and 
not upon their own Intereſts, oz any 
| 7 partiality to either of the parties. 


1 - Wherefoze if the Turors give a 
| | falſe Uer dig (which is perſury of 
| the higheſt degree) upon an Iſſue 
- | jopned betwern the parties in any 
Court ok Recozd, and judgement 
thereupon. The party grieved, may 


. > YT GR g'* 


Kings 


bzing his Wzit of Atcaine , in the Aan. 
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Kings-Bench, o Common-Pleas; ty 
on which, 24. ot the beſt men in t | 
County are fo bete lu ots, wie ut 
to hear the ſame Evi dente which he 
was given to the p tite Jury , and ; 
as much as can be bzought in affix. I6 
mance of the Gerdi. but no other 
axainſt it. And if theſe 24. (wha | f 
are called the Grand Jury) A 15. 
a falſe Aer dia; then followeth this It 
terrible and heavy judgement , at 
Common Law, upon the Petite |to' 
rp _ .- 

1. That they hall loſe liberam 
legem fo2 ever, that is, they ſþall be . 
ſo infamous, as they ſhall never by 
received to be a Witneſs, 02 of any Fa 


1 


Jury. 1 
2. That they ſhall fozfeit- all l 
er Gwds and Chattels, th 


3. That their Lands and Teuer 
ments ſhall be taken into the Kings 
hands, 

4+ That their Wives and Chil» Je 
dz*n ſhall be th2own out of dozs. I 
5. That their Houſes ſhall be FH 
raſed and thzown dow. 2 


6, That 
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ph. 6. That their Tres ſhall be 
wlteted up. 
web 7. That their Peadow-x2ounds 
<>) . + 
nd} . That their bodies tall be 
aft into the Goal, and the party 
Gall be reſts2ed to all that he loſt, 
| ane of the unjult Uer dig. So 
4 * er jury in this Caſe, in 
the Common-Law; And 
rity of this puniſhment , is 
te I 121 ena, Ut pœna ad pꝛucos, me- 
ad omnes petveniat; fo thete is 
7 1 icordja- punien: , and there is 
be Cu delicas parcens. And [ing all 
zpals of reall, perſongl, and mixt 
1 tons , depend upon the Oath of 
12, men, pzudent Antiquity in- 


u. 
er 
he | 
ito 
is [t 
at | 


fliced this ſerere punichment upon 


them, if they were attainted of per- 
e- Jury, 1 Inſt, 294, 


But now by the Stat. of 23 H.8, 
ap.z. The leverity of this puniſh- 
ment is moderated, if the Mzit of 
Att aint be} g wendrd "gpon that 
Statufe, * 


But 


337 


C But the party grieved , may at 
his Election, either bzing his Writ 
of Atrainc. at the Common-Law, o 
upon that Statute, Wherefoze 
let the Iuroc expect the greateſt pun: 
iſhment,when he offends; 3 Inf. 163, 
222, | 

And ſo 1 conclude with the wozdg 
of Forteſcue, Quis tunc (etſi 1mme- 
mor ſalutis animz ſuæ fuerir) non for- 
midine tantæ pœur, & verecundia 
tantæ infamiæ, veritatem non diceret 


ſic Juratus? 


ho then, though he regard noi 
his Souls health, yet koz fear of (0 
eak puniſhment; and faz ſhame of 

o great infamy, would not, upon 
his Oath, declare the truth 


» , N * 4 % % 
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